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ANNOUNCEMENT

This combined issue (Nos. 1 and 2, 1981) of the Journal of Space Law carrics
contributions submitted by eminent authorities in connection with the symposium on
“Space Law in Perspective” which was held on April 21, 1980 at the University of
Mississippi Law Center under the chairmanship of Professor Stephen Gorove. The
presentations deal with vital issues of space law within the broader framework of policy
and wrend perspectives, both domestic and international.

This issue also includes the names of two new members of the Editotial Board and
Advisors of the Journal. They arc Messrs. Michel G. Bourfly and Nandasiri
Jasentuliyana. Mr. Bourely received his Doctor of Laws degree from the University of
Paris and setved subsequently in the Ministry of Justice in Paris. In 1962 he joined the
staff of ELDOQ as legal adviser in charge of external relations and in 1972 he was
appointed to ESRO (now ESA) as Legal Adviser, Head of the Legal and Intellectual
Property Department. He is 2 member of the Board of Ditectors of the International
Institute of Space Law and the author of a book on the European Space Conference and
of several articles in English and French legal periodicals. Mr. Jasentuliyana received his
undergraduate law degeees in Ceylon and London and his LL.M. at McGill University.
He has been working in the United Nations since 1965 where he has served as Secretary
or Deputy of the United Nations Committee on the Peaceful Uses of Quter Space and its
Scientific and Legal Sub-Committees as well as of the Working Group on Navigation
Satellites and the Working Group on Direct Broadcast Satellites. He has represented the
United Nations at several international meetings, including the INMARSAT, |
INTELSAT and ITU conferences, the International Astronautical Federation (IAF),
Committee on Space Research (COSPAR) and other United Nations meetings. He is
presently the Chief, Committee Services and Reports and Research Section of the U.N.
Outer Space Affairs Division. Mr. Jasentuliyana has lectured at Princeton, Stanford,
Columbia, Boston and McGill Univessities and has authored several articles on space-
related subjects a5 well as 2 Manual on Space Law published by QOceana and Sijthoff. The
JOURNAL takes great pleasure in welcoming these rwo distinguished authorities to its .
Editorial Board. -



SOME REFLECTIONS ON THE STATE CF THE LAW OF OUTER SPACE

Manfred Lachs”

Background

" It may be timely to compare this new chapter of law opened duc to the
development of science and technology with others which were botn as the result of
similar activities of men penetrating into new dimensions. New types of activity were
cartied out in dimensions where man has lived for centuries and has established its
instirutions, such as railways, carriages and cars. Thete has been another chapter where
man began activities in areas which he had not penetrated before. These were
steamnships and aitplanes. The steamship concetned water, which was known to man in
rivers and lakes. Forcenturies air has also been accessible to man, because he has been
breathing it and has been in contact with it as a hunter, climber or simply sportsman.
There was only one dimension in air which was unknown to man; that was the height
and the consequences of movement above inhabited territories, and the dangers of
doing so.

Quter space was a completely new proposition because all dimensions were new:
space itself, planets, stars, galaxies; all this was known only through observations and
magnifying glasses; therefore, man was operating on the basis of a certain speculation
and anticipation of events. There was no certainty; there were merely hypotheses. In fact
there were the many old dreams. You know most of them - Lucien Somasata whose hero
found himself on the moon by accident and where he found inhabitants called
Hippogippi. The strangest among them was perhaps that of Francis Goodwin, the
Bishop of Hereford, living around the 16th century, who reported a journey in a device
drawn by 25 geese to the moon and who called his story The Man on the Moon: it was
Domingo Gonzales who landed in 1599 on the moon. Particular effort was made to
convince the readets that he really was on the moon.

Today it is suggested that the name Domingo Gonzales was a pseudonym for
Francis Goodwin. The Man on the Moon appearted five years after the death of Goodwin
and was entered into the catalogue as being written in Spanish by Domingo Gonzales
and translated into English by Edward Mahen. But enough of legends!

New chapters of law were born as the result of man’s penetrating either into
uninhabited areas like the Arceic and Antarctic, the sea or the air. Once the first flying
objects appeared above land and states saw the need to establish rules concerning aerial
navigation, the law of the air was born, expressed in the Paris Convention of 1919 and in
Chicago in 1944. ' '

The start of the wotk on the law of cuter space was taken very early, and fortunarely
s0. Soon 22 years will have passed since the first Sputnik was sent into orbit and relayed
information from outer space. On the 12th of April, 19 years will have passed since Yuri
Gagarin embarked upon 2 journey around the earth and entered into orbir in his space
vehicle; and only 11 yeats ago, on July 21, 1969, Neil Armstrong put his foot on the

Sy

"Judge, Ineernational Court of Justice, The Hague.
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moon having descended on the Sea of Tranquility. His landing was followed by further
landings on the earth satellite in the same year, in 1971 and in 1972. To some of these
great events the simple, modest, but significant words of Neil Armstrong apply: ‘‘That
is one small step for man, one giant leap for mankind.”’

Genergl Observation

Two decades have passed since man entered into space and began a new venture.
The two decades may be divided into two parts; in the first ten years satellites were sent
into orbit around the earth to obtain scientific information and instruments were sent in
the direction of the moon, Mars and Venus. During those years guidance accuracy
improved; communication with spacecraft became more precise; the capability of man
to operate in zero gravity was demonstrated; and the use of space for communication,
navigation and meteorological satellites was considerably enlarged. Further transmission
of information by sound and picture made setious progress; the Van Allen radiation belt
was discovered. On the other hand, the nature and character of solar winds and storms
were ascertained.

The first decade was concluded also by man’s landing on the moon and
undertaking long journeys around the earth. The landing on the moon was in itself a
very great success; for we have to realize that it constitutes 27.5% diameter of the earth -
thus a satellite one quarter as big as the planet earth itself. Since there is no atmosphere
on the moon, it offered an excellent area for astronomic observation: in particular its
vety vacuum constituted an environment in which marerials could be manufactured for
scientific purposes. There were even scientists who visualized the possibility of certain
tests being conducted with a cell. In other words, if the moon’s crust were analyzed and
represented an organic substance at a certain stage part way to life or sub-life, then it
would contain the most primitive cells known on earth. Thus it shouid have been
possible to determine what goes wrong in a counter cell.

The aforementioned hopes did not materialize. Most of the discoveries proved that
the moon was covered by crystalline rock with volcanic activity; that layers of iron and
titanjum may have been found at the bottom of the ancient lava pools, but it was not
ascertained how the moon came into being; as a result scientists have remained in
doubt. Two theories which have been fighting each other are: (1) the moon was a
fragment of the earth, and (2) the moon was formed outside of the earth and was
captured by its gravity,

In these citcumstances, no final conclusion could be made. Thus it has been argued
by certain scientists that the experiments conducted on the moon wete much mote an
engineeting than a scientific triumph.

There were other achievements of the astronauts, namely the pictures made by
them of the earth’s surface. These pictures have produced invaluable information
concerning the subsoil and the raw materials which are hidden by the sutface of the
earth.

Alrogether the first decade of space exploration has given man the opportunity to
use space for all sorts of experiments, in particular, as one of the scientists put it,
following the pattern of Fleming’s culture plate on which penicillin was born or
Pasteur’s sour milk. Scientists could then proceed further to the exploration and
penetration of space and the universe.
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While the discoveries made on the moon have not satisfied human curiosity and we
have not really obtained what we expected, the adventure has gone on. We have moved
further; discoveries concerning Venus and Jupiter may be worth mentioning. What was
found, in fact, was a new solar system: moons, ¢ach with the surface the size of Africa
with some volcanoes on them and, as an American scientist, Dr. Lawrence Soderblon
said, ‘'We have seen the oldest, the brightest, the darkest, the reddest and the most
active bodies in the solar system.’” From the first day and throughout we have faced the
great question: what will be the further practical consequences of these discoveries?

Many ideas guided those who were embarking upon these adventures. Scientists,
technicians, those heroes, ‘'the envoys of mankind’’ - we call them - who ventured into
space without knowing whether they would ever return to earth. It is not the purpose of
this writer to go into the many objectives which were in the minds of those concerned,
but certainly two were very imporeant. One was to penetrate as far as possible into this
immense sphete outside our small globe to discover what is in it; to penetrate the secret
links berween life here - events and facts over there, and secondly, to see how these
journeys into outer space could help and develop life on our planet. [So within 22 years
about 10,650 satellites or bits of debris were tracked in space; about 4,500 or more are
still there.] The urge to do it was stronger than the many warnings uttered at the time,
and one of them was very peculiar——one may recall the words of Bertrand Russell. :

A Minister for Foreign Affairs will go to the moon, will be conscious of his public
obligation, honestly and nobly carried ouc, and will retzin without shame his supid
views with which he commenced the journey.”’

In other words, Russell, like others, claimed that the journey into cuter space
would not make us wiser. Yet it was inevitable, It was, as stated earlier, man’s urge to
penetrate the Universe and to discover the secrets of life - that urge as old as history
tecorded by the ancients in the writings of Heraclitus and Democritus, or Polibius. One
may recall the early ideas about the Universe by the poet Lucretius, who in his De Rerum
Natura spoke of infinite atoms in eternal motion, of eveolving and disintegrating earths
and suns, of man’s thoughts, penetrating all barriers, A few thousand yeats later,
Jacques Monod returned to this idea and spoke of life in his Hasard et Netessite”

“‘In the last few years we have come to undezstand life and to reach the conclusion that it
has no architect; it is a product of a gigantic lotwery which throws numbers out at
random.”’

Could one therefore draw the conclusion that we have made a full circle? It is
doubtful that this would be right. The journey has to continue,

Voyager I and 1T on their way to Jupiter took with them copper plates w1th recorded
sounds of the earth like Beethoven’s Violin Concerto, and greetings in 55 languages for
other civilizations, if they exist, to heat. Frank Drake, the physicist, continues with the
search for signals from other planets from a special installation, a bowl-shaped antennae
suspended in the hills of Puerto Rico in Aricibo with a radio-telescope as large as a
football field, waiting for voices from space. Fred Hoyle, the great astronomer,
continues to claim that life began outside our globe. Eatlier Kant thought that Jupiter
had inhabritants, and the great mathematician Gauss thought the same of Mars. But we
remain suspended in doubt as to the probability of life existing elsewhere.
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Some scientists are now beginning to take a different approach, claiming that, in
order to establish the existence of life or civilizations elsewhere, we have to change man's
approach, based on the search for a civilization similar to ours while those “‘over there’’
may be entirely different and therefore different criteria must be applied in order to
make progress in the cognitive process.

Yet, however we may view it, the venture into space should be seen as one of the
three great revolutions man has gone through in this age. The other two were the
splitting of the atom and the breaking of the genetic codes. Each was a milestone in the
history of man, Small wonder that it has been said that scientists *‘come to be regarded
almost as magicians, feared rather than admired’’. Thus the venture into space is not an
isolated phenomenon. It is part of a concentrated effort of man’s search and continuous
attempt to master nature, to control it, to use and change it for his own purpose.

Turning to another element involved in this process, there is 2 new unity reflected
in the relationship between science and technology.

This relationship bas rightly been described as follows: ‘‘Science has fed reliable
information to technology, and technology has reciprocated by providing science with
ingenious precision instruments. The new insttuments have extended the range of the
human senses and provided a speed of reaction and accuracy beyond human
limitations.”’* Thus technology is following in the footsteps of science at a tremendous
speed. The consequence of it is that science is directly intervening in events; technology
is becoming an economic, social and political factor in the life of nations and in the life
of the international community. This global process of technological development has
several characteristic features. One important, even decisive, element is that each of the
inventions, each of the great achievements of our generation and each of the three
revolutions we have gone through can be used for the good or evil of man, for its
progress of its destruction.

Here is a domain in which it is essential for law to intervene; it must enter it in a
dual capacity. First there is its regulatory force concerning the objective of a certain
invention, its use and practical application and secondly, its use as an instrument of
control of what has been described as the by-product of many inventions. For apart from
the objective to which an invention is directed which may be constructive and salutary to
man, it may bring about by-products of so harmful a character that it may finally vitiate
the vety putpose of the invention itself. It may overshadow whatever good has been
done by the invention in the particular field. In fact, this has been the function of law
from the very outset.

One may raise the question, why the tetm *‘outer space’’? While the venture was a
great achievement, there is something presumptious in it. Why did we call it “‘outer
space’’? Space is “‘outer’’ in relation to the small planet called earth. In fact, it is the
universe - minus our globe, or perhaps minus a small, narrow band of the air space
surrounding it. Thus in building a law for the universe minus our globe we are relying
on an anthropocentric approach. In all domains and so in law-making this
anthropocentrism is the result of our special capacities so well described by a great
scientist:

1R. Calder, Man and Cosmos 5 (1968).
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Amongst the multicude of animals which scamper, fly, burrew and swim around us,
man is the only vne who is not locked into his environment. His imaginacion, his
reason, his emotional subtlety and his thoroughness made it possible for him not o
accept the environment but o change it.2

Faced with the tremendous dimension which is the universe, man has tried to
establish the first rules of conduct in regard to it and within it. This leads to the main
purpose of the general observations on the subject: reflections on the balance sheet of .
the two decades.

Fizst, it may be true that once the first satellite was launched into outer space, man
thought that the links between space and our globe would become much more regular;
that a quicket and more permanent communication would be established between what
is now considered outer space and inner space. In this respect, we may have been
disappointed. Second, events iri outer space have not had the impact we expected on
what is happening on earth - to be more correct, less in what we expected, and more in
what we did not expect. The worlds in inner and outer space have remained separated;
only a few men have undertaken the journey to the stars; the progress in this respect has
been much slower than that of aerial navigation.

The two worlds also remain separated in other spheres: it is science and perhaps
technology which are the main beneficiaries of the venture - and only on a long term
basis. Moreover, a fascinating phenomenon has begun to dominate the scene. While we
penetrate other planets and try to discover the secrets of remote worlds, among the
greatest achievements we have to count the discovery, through this roundabout way and
from such a distance, of the hidden treasures of our globe and the atmosphere
surroundimg it. It is here where developments have concentrated on issues other than
those we expected. Through outer space we turn deeper into our earth. A similar
phenomenon may affect law: through some new concepts applied to outer space we
improve—this author would say more—we revolutionize the law here on earth.

Thus those journeys have consequences affecting our lives - not because we know
more of the univetse but because through it as a medium, our life, in various
dimensions, progresses and becomes richer. Few could have expected these surprising
results; it is as if a remote perspective was needed to familiarize curselves with the depth
of our globe, to improve the rules of law with great achievements of modern technology.

" Some Key Issues

Before going into greater detail in these conclusions, a ook at the beginnings is
necessary. We first embarked upon this work 20 years ago; it was then that the first
boc committee met from May 6, 1959 to June 25, 1959. Three key issues faced the law
makets in this respect. First was the question of entry into outer space; secontd the status
of it; and third the activities within cuter space.

The rules concerning the way into space belonged to that part of the law which has
been shaped by practice, v22 fac?? without any special written agreement. States which
began launching space objects announced the fact but did not request permission of
overflight from those States the territories of which they overflew. What is more the
States directly concerned did not protest; they made no reservations. This practice,

z]. Bronowski, The Ascent of Man . 19 (1973).
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established from the very outset, continues and entry into space has become a generally
recognized principle open to all States that can benefit from such flights, Thus
potentially every State, the Maldive Islands and the United States, the Congo and the
Soviet Union has the right to enter outer space. In view of this practice having been
established for some years, can we speak already of the existence of what may be called
the “‘right of innocent passage''?

The time factor is today much more limited than in the past. This view has been
expressed by this writer in a different context:

With regard to the ume factor, the formation of law by State practice has in the past
frequentiy been associated with the passage of a long period of dme. There is no doubr
thar in some cases cthis may be justified. However, the grear acceleration of social and
econoric change, combined with that of science and technology, have confronted law
with a serious challenge: one it must meet, lest it lag even farther behind events than it
has been wont to do.3

The International Court of Justice made it clear that the passage of a short period of
time in itself cannot be an obstacle in the formation of a customary rule of law 4

As to overflights, no protest was launched at a time when the scope of outer space
was not yet clearly defined. This practice has continued from the day when outer space
was declared ‘'free for exploration and use to all States.”’ In the circumstances, as this
writer stated, ‘“The law relating to access to outer space must facilitate and not frustrate
the endeavours of any State to avail itself for lawful purposes of the rights flowing from
.’

The question which remains open and which has not been regulated yet is: what
should be defined as “‘innocent passage’ ? Obviously, it is a passage of an object which
moves into outer space in order to explore it and use it in a lawful way. Thus the notion
of innocent passage is closely linked with the urilization of outer space itself; thar is its
objective.

For while accepting it, one cannot presume it as having been granted by the States
concerned for all types of flights whatever their character and whatever the nature of the
object. The overall objective, peaceful use of outer space, intetnational co-operation and
all the general principles so clearly established in the first documents, made it clear that
the notion of innocent passage could be accepted with the growing acceptance of the
limiration of activities of States in the interest of the international community only. Not
all writers share this view on the subject.

Turning now to the second key issue faced by the law makers, that is the status of
outer space, the principal question concerns the status of that huge void called space and
all the objects situated within it. Articles I and 2 of the Space Treaty indicate that: *‘The
exploration of outer space including the moon and other celestial bodies shall be carried
out for the benefit and in the interests of all countries irrespective of their degree of
economic of scientific development and shall be the province of mankind.”’

North Sea Continental Shelf case, [1969) 1.C.J. 230.
4[1969] 1.C.J. 42, para. 73. It stressed that, **Although the passage of only a short period of time is not
necessarily, of of itself, a bar to the formation of a new rule of customary international law on the basis of what

was otiginally a purely conventional rule. . . .7 Id. at 43, para. 74,

M. Lachs, The Law of Quter Space 60 (1972).
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Free exploration based on equality is guaranteed by the access to all areas of ¢ lestial
bodies. A corollary to this is the provision of Asticle 2 that: “'Outer space is not subject
to national appropriation by claim of sovereignty by means of use or occupation or by
any other means. "

Do the words *‘the province of mankind'’ define a clear legal status? A similar term
was later used in connection with the Ocean Floor and Seabed in the declaration of
December 17, 1970. Some writets suggest that the obligations defined in Article 1 and 2
of the Space Treaty ate of a purely moral character, that they have no legal
consequences. Others, including this writer, think that there is more in i, though
further precision on the subject would be desirable. This is confirmed by the recent draft
of the Treaty on the Moon accepted on July 3, 1979, by the UN Committee on the
Peaceful Uses of Outer Space which dees not limit itself to the term “‘province of
mankind’” and ‘‘the benefit and interest of all countries irrespective of their degree of
-economic and scientific development,’’ but declares the resources of the maon to be
*‘the common heritage of mankind.”” This is important progress. The same term is used
in the draft elaborated by the Third Conference on the Law of the Sea.s

Here we have the first illustration of the impact of an institution intended for outer
space only - getting down into other dimensions. This notion is now gaining root in
_ international law and more precision should be given to the terms ‘“‘province” and
“‘heritage’’ of mankind. Any possible distinction between them should be made clear.
It has been this writer’s view from the beginning that the term should not be defined as
rex extra comercium. 1t 1s a question of the object remaining within the disposition of
the international community as a whole. Moreover, a distinction could be made
between what could be regarded as an object which can be used and an object which
cannot be used. For instance, space itself constitutes an area which is used for purposes
of travel while a star or planet may contain resources which could be used for one or the
other purposes. The concept itself, while now applied in regard to outer space, to the
resousces of the moon, to the ocean floor and seabed, may expand further; in particular,
in the context of a new international economic order certain resources may become the
common heritage of mankind in order to make the disttibution of wealth more
equitable. It is interesting to record that the institution and the term originated in the
first treaty for outer space.

For obvious reasons only very few States ate able to use and explore outer space. The
question of the participation of others in these explorations is a matter for the future. It
is therefore, important to give the term ‘‘common hetitage’” such a meaning thatit
becomes practical and it does not remain within the sphere of theory. It is therefore
worth recaihng that: _

Parties to the treaty conducting activities in outer space including the moon and other
celestial bodies agree to inform the Secretary-General of the United Nations as well as

the public and the International scientific communiry to the grearest extent feasible and
practical of the nature, conduct, location and results of such activities.”

8C/. Art. 136 of the Informal Composite Negotiating Tcxt Doc., A/CONF. 62/WP.16/REV. 1: "“The
Area and its Resources Are the Commeon Heritage of Mankind.”

7Treaty on Principles Governing the Acrivities of Staces in rthe Exploration and Use of Outer Space,
Including the Moon and Other Celestial Bodies, Jan, 27, 1967, Are. 11, [1967] 18 U.S.T. 2410, T.1AS.
6347, 610 U.N.T.S. 205 (effective Oct. 10, 1967).
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This provision has some legal implications though the decision as to what extent it
is *‘feasible and practical’” to convey such information remains within the sole decision
of the State concemed. Thus further elaboration of the principle is called for.

It is interesting to note that, in view of the immense size of outer space, no thought
was given to the problems that may arise in regard to the accumulation of an excessive
number of insttuments and vehicles. Yet we have now reached the stage where, in some
areas, overcrowding occurs: of man-made instruments this is the case of a geostationary
orbit where at present about 108 vehicles are concentrated together with a lot of debris.
Thus it has become an issue which calls for serfous attention.8

Conclusion

The following are some problems which deserve some reflection. “‘In the post-
Renaissance era,’” said Sir Peter Medawar, President of the British Association for the
Advancement of Science, in his presidential address of September 3, 1969, “‘it was
taken for granted that the poor old wotld was superannuated; that history had all but
run its course and was soon coming to an end. Today, we are conscious that human
history is only just beginning.”" This statement by one of the great scientists of our day
describes the real siruation. We are only starting to develop science, as human beings
and members of the international community, we are at the beginning of the road. In
this respect outer space is one of the big chapters of man’s activities which shows its
potentialities, Man entered into it driven by an inbotn urge for adventure and greater
control of nature. Technology gave him the instruments necessary to reach so far out of
the era of our normal life and here science has proved what Einstein so rightly defined
as, ‘‘a phenomenon which pervades all aspects of our life.’”” Once man moved there it
was necessary to establish a code of conduct. So far, we have too few rules on the subject
and they require further elaboration and adaptation to the needs and goals they are
intended to serve. We must expand the realm of law and make it serve the interests of
man. The law on the subject must particularly develop in the ateas referred to earlier;
those which have an impact on events on our globe; the common heritage of mankind,;
to make the benefits of the use of outer space accessible to all; to prevent abuse and
strive towards an equitable progress.

The law which has been established so far is only a scaffolding for the law to come.
We have started at the right point in time, and we have established a set of rules, but
they have to be supplemented by new provisions. The Law of Outer Space is not only a
systemn of rules concerning activity in a new dimension; the environment to which it is
related may also become a model, an ittustration to others.

At the very outset when the United Nations Committee for the Peaceful Uses of
Outer Space was established, two Subcommittees were broughr into being; one legal,
and the other scientific and technological. This initiative, aiming at closer cooperation
between jurists and scientists is both significant and symbolic. Also in this respect the

&]t is in this'contex: that mention should be made of the action of a group of the so-called equatorial
States: Colombiz, Ecuador, Zaire, Uganda, Guaremala 2nd Indonesia; Declaration at Bogota on December 3,
1976, in which they proclaimed claims to segments of the geostatonary orbit. For a text of the English
translazion of the Bogata Declararion, see ITU, Broadcasting Satellite Conference, Doc. No. 81-F at Annex 4
(January 17, 1977}, reprinted in 6 ], Space L. 193 (1978).



1981 REFLECTIONS ON THE LAW OF OUTER SPACE 11

fawmaker has made a new and most useful approach; he has given an example to be
followed by others. For progress in either field, in the interest of both, requires the
cooperation of both.,



THE ADVANCES IN INTERNATIONAL LAW THROUGH THE LAW OF
OUTER SPACE

Aldo Armando Cocca™

Undoubtedly, Space Law is the most advanced legal science. It would be incorrect
to say thar it is ehe most sophisticated branch of interpational law as this would amount
to ignoring the origin and perspective of the Law of Outer Space.

The concept of Space Law is related to a humanistic philosophy wich began gaining
ground until it reached the feeling of peoples and the consensus of lawyers, even before
any international agreement was adopted. Its realm goes beyond inter-statal
relationships. It considers the welfare of man as the beginning and the end of all human
activity, even though a so-called “‘humanized” technique may be used and
notwithstanding the fact that the improvements in machines—including surprisingly
refined robots—are trying to outspace the person as main objective of all space activities.
The distance of those areas already reached cannot—within the cosmic dimension—
reflect the intention of not considering men as the holders of fundamental and non-
transferable human rights.

The fact that Space Law is elaborated within the United Nations confirms the above
statement, The cycle followed by men—by human beings—as subjects of Law is as
follows: MAN-SOCIETY-STATE-INTERNATIONAL COMMUNITY-MANKIND. The
United Nations is a forum where the international community expresses its views. Only
such communiry, as a whole, may indicate the principles and derermine the rules to
govern this law of a universal scope. '

Space is the culmination of the concept MAN-SOCIETY. It is a reflection of the
present stage and perhaps the definitive one in the development of man within the
community. For this reason Space Law is able to determine advances and progress, which
amourits to the petfecting of International Law. However, the revetse is not true.

It is understood that in the present paper the term ‘“‘advance’” is used in the sense
of improvement. Growth or development may turn out to be defective. It may only be
seen as an “‘advance’’ when it implies an improvement.

Progress in the field of Space Law is of no small importance and mostly comes
under the category de Jege ferenda. With regard to International Law, and within the
field de Jege Jata, the following may be mentioned:

1. Jus Humanitates

Jus Humanitatis is the Law of, and for, Mankind. Man is its natural holder within
the social complex. It is not International Law—which governs international relations-—
even if Man were considered as a subject of International Law. Neither is it the
international community—the third political dimenston of Man—but it is the human
tace as a whole, that is to say, the fourth political dimension of Man.

* Ambassador.as-large of Argentina, Professor of Law, Universities of A;g;ntinn. President of the Council
of Advanced International Studies. )
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This has led many writers to consider Mankind as a legal subject and even state that
such a characteristic arises from Law after the entry into force of the Outer Space Treaty.!

The Outet Space Treaty repeatedly refers to ‘‘mankind,”’ ‘‘peoples,” instead of -
““international community’’, ‘‘States’’, “‘nations’’. In the Preamble it is.said: ‘‘Inspired
in the great prospects opening up before Mankind. . ., ‘‘Recognizing the common
interest of all Mankind. . .”’ (italics of the author). In these cases the word ‘‘Mankind”
appeats strengthened by the term “*all’” and ““interest”’ by the word ‘‘common’” . Thus
the intention of the drafters of the Treaty could not have been more explicit.

The Preamble equally states: ‘‘Believing that the exploration and use of Outer
Space should be carried out for the enefit of all peoples irrespective of the degree of
their economic or scientific development. . ."" (italics of the author). Therefore,
‘‘peoples’’ is strengthened by “all’’.

‘Article T provides that “‘The exploration and use of cuter space, including the
Moon and other celestial bodies, . . . shall be the province of alf mankind’’ (italics of
the author).

Because of its nature as universal Law, the Treaty ‘‘shall be open to all States’
(article XIV). Article V provides that *‘States Parties to the Treaty shall regard astronauts
as envoys of mankind in outer space. . " (italics of the author).

The reference 1o *'prospects”, “‘common interest’’, ‘‘benefits’’, *‘the province’
are indicating the existence of a legal subject which is not the State, but rather mankind
or, to be more precise, HUMANKIND.

2. Res Communis Humanitatis

International Law has taken the idea of res communis from Roman Law and applied.
it to the different areas in Earth. From the moment that outer space and celestial bodies
are subject to asus humanitaris, it is proper to speak of a res communis humanitatis. The
latin term ‘‘humanitaris’ is ambivalent and, as already stated, means of and for. We are
therefore referring to things—in the legal sense—belonging to and for Humankind.

All the references made in the last paragraph are fully applicable to this concept. It
is, howevet, necessary to add an important proviston contained in the Quter Space
Treaty (article I): ‘*‘Outer Space, including the moon and other celestial bodies, #r zoz
subgect to national appropriation by claims of sovereignty, by means of wuse or
occuparion, or by any other means’’ (italics of the author). Thus, if no national
occupation on the part of States is possible, it is something common to all Humankind,
considered as a whole.

3. The Commeon Heritage of Mankind

This expression was used for the first time at the United Nations by the present
writer in 1967: '

"Treary on Principles Governing the Activities of States in the Exploration and Use of Ourer Space,
including the Moon and other Celestial Bodies (hereinafter the '*Ourer Space Treaty’"), Jan. 27, 1967, [1967]
18U.8.T. 2410, T.L.A.S. 610 (effective Oct. 10, 1967).
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Indeed, the paternity of the ‘common heritage’ concept is, more often than not,
atributed to the Permanent Mission of Malta to the UN. in a Note Verbale of 17
August 1967 (recorded in Doc. A/6695 of 18 August 1967). Yet it is not quite exact, If
one looks at the Archives of Publications in the Library of the Palais des Nations at
Geneva, it is easy wo realize thart it was in the U.N. Committee on Outer Space, and not
in the Seabed Committee, that the expression ‘common heritage’ was first used and
explained. In this connection fesort has been made to Doc. A/AC.105/C.2/SR 75
(Spanish, English and French texts) corresponding to the inaugural session of that year,
19 June 1967, at 3:15 p.m.?

Because it was believed that the concept in question would finally be accepted by
the international community, we later proposed—in May 1970—the ‘‘Draft Agreement
on the principles governing the activities of States in the use of the natural resources of
the moon and other celestial bodies.”’? Article 1 of this Draft Agreement provides that
*“The natural resources of the Moon and other Celestial Bodies shall be tbe common
heritage of ALL MANKIND" (italics of the author). This is the first international text
whete the principle appeared. It was later examined in the Seabed Committee and
towards the end of 1970 a U.N.G. A. Resolution was adopted—although not a binding
agreement—whete reference was made to the concept of common heritage which was
born in 1954 during the Vih Congress of the International Astronautical Federation,
Innsbruck, and applied to the law of outer space. The International Law of the Sea has
so far not agreed upon any international text including the principle. It is worthy of
mention that, after 26 years of holding priority both in docttine and as an actual
proposal at the U.N. OQuter Space Committee (UNCOPUQS) some 13 years ago, the
principle of the common heritage of mankind was embodied in the Agreement
Governing the Activities of States on the Moon and other Celestial Bodies.4

Article XI of this Agreement establishes that *“The Moon and its natural resources
are the common heritage of mankind, which finds its expression in the provisions of this
Agreement and in particular in paragraph 5 of this article’ (italics of the author).

The above-mentioned paragraph 5 states that “‘States Parties to this Agreement
hereby undertake to establish an international regime, including appropriate
procedures, to govern the exploitation of the natural resources of the moon as such

~ exploitation is about to become feasible. This provision shall be implemented in
accordance with article XVIII of this Agreement'’. Article XVIII provides that: . . . A
review conference shall also consider the question of the implemenration of the
provisions of Article XI, paragraph 5, on the basis of zhe principle referred to in
paragraph 1 of that article and taking into account in particular any relevant
technological developments™ (italics of the author).

It is essential to point out that the Agreement, in the above-mentioned article i#
fine, determines the nature of the common heritage concept as a legal principle. The
discussion went on for nine years at the U.N. to determine whether it was merely a

2Williams, ‘'The Role of Equity in the Law of Outer Space,” 5 Int'l, Rel. 1 (1975).

SUN. Doc. A/AC.103/C.2/L.71 and Corr. 1 (1970). Also, ser alie, U.N. Doc. A/AC.105/85, July 3,
1970, Annex II, at 1.

1Agreement Governing the Activities of States on the Moon and Other Celestial Bodies, (hereinafter
“Moon Agreement''}, U.N. GAOR, 34th Sess., Suppl. No. 20, Doc. A/34/20 (1979). See alse U.N.G.A.
Res. 54/68 (Dec. 14, 1979). :
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concept—a thesis supported by those who did not agree on the inclusion thereof in the
text—or 2 legal principle, which was the firm position of the author of the first draft and
aiso of afl who shared his opinion.

It is not possible within this brief analysis to go into the question of the
extraordinary importance that the solemn and unanimous adoption of this legal
ptinciple by the international community on 14 December 1979, at the U.N. General
Assembly has meant for the development of Space Law and, consequently, of
~ International Law. Yet, reference ought to be made to the Working Paper submitted by
Argentina on 17 April 1973 at the Legal Sub-Committee of U.N. COPUOS:. Without
any claim to exhaust other inherent points of substance, the following may be stated:

A realization on the part of all States and peoples thar they are entitled to the benefits
derived from the principles and norms established for outer space and celestial bodies;

The need to link to‘thc exploration and use of outer space the exploitation thereof;
The seatch for profit, with an attempt to shate its results;

Equitable sharing of the profits detived;

Consideration of the needs and interests of developing countries;

Supervision of this activity with a view to equitable disfribution;

The institution of an international regime;

The establishment of approptiate procedures for such a regime;

The existence of an incetnational machinety or an international authority to give effecr
to all the expectations that have been voiced. :

The major metit of replacing the vague expression *‘province of all mankind™” by
the more meaningful expression *‘common hetitage of all mankind’’ is that in so doing
one has specified the commencement of an action, replacing an abstract statement by a
means of operating, within a specified legal framework.

With respect to the international regime—twicé mentioned in the document in
question—reference may be made to my opinion given to my distinguished friend, Mrs.
Eilene Galloway in a letter of 31 January 1980 which is quoted with her permission.

It is rather dangerous to crystallize in a definition the principle involved in a concept
which is being just born in a new domain of Space Law, such as *‘the common herirage
of mankind"', as it was established in the Moon Agreement. As for the "‘international
regime’’ concerned, I dare say it is not a marter of definition; 1 feel it must be the
outcome of the implementation of the guidelines set forth in the agreement.#

SN, Dec. A/AC.105/115, Annex [, at 29-30-31 {1973},

§The Council of Advanced Internaticnal Studies, Ambassador Cocea’s correspondence, No. 384 (Jan.
1980).
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Finally, in my view, it is preferable to speak of the common heritage of mankind,
so as to give a more spiritual connotation to the newly adopted legal principle.

4. Representation of Mankind in Outer Space and Celestial Bodies

The importance of the provision in article V of the Quter Space Treaty: *'States
Parties to the Treaty shall regard astronauts as envoys of mankind. . .** lies in the fact
that astronauts have been invesied with the legal representation of mankind in outer
space and celestial bodies. No other former representation has ever been as wide, and—
politically—it goes beyond the most audacious ambition. On the other hand, it should
be borne in mind that it has been confetred by the international community as a whole,
in a public assembly, by unanimity and acclamation. Also, there is no preccdcnt on any
similar means of conferting a mandate.

3. Exploration and Use for the Benefit and Interest of all Peoples

The Preamble o the Outer Space Treaty speaks of ‘‘the benefit of all peoples
ierespective of the degree of their economic or scientific development’’. Article I
confirms the Preamble: ““The exploration and use of outer space, including the moon
and other celestial bodies, sbalf be carried ont for the benefit and in the interests of all
countries, irrespective of their degree of economic or scientific development, and shall
be the province of all mankind’ (italics of the author), It should be recalled that the
Declaration of Legal Principles which preceded the Treaty required that all activities of
exploration and use shall be carried out for the benefit and in the interest of all
mankind.” - o

The use of the verb “‘shall be’” is of great importance in both cases. And all of us
who have some time taken part in the elaboration of this Treaty certainly are aware of
the difficulties of reaching consensus on the tense used within the text.

6. International Cooperation as a Requisite for the Lawfulness of Activities of
Exploration and Use

The term “‘international cooperation’” appeats several times throughout the text of
the Outer Space Treaty. The tense of the vetb cleatly indicates that it amounts to
something more than an aspiration: it is an obligation undertaken by States Parties to
the Treaty. Article I, paragraph 3, with regard to scientific investigation establishes that
**States shall facilitate and encourage cooperation in such investigation'' (iralics of the
authot). Article IIl provides that States Parties *‘shall carry on. . . {activities] promoring
international cooperation and understanding’’. Article X states: ‘‘In order to promote
international cooperation in the exploration and use of outer space. . . the States Parties
to the Treaty shall consider. . .”. Similarly, article XI provides: ‘‘In order to promote
international cooperation in the peaceful exploration and use of outer space. . . States
Parties agree. . ."’. Article XII states that, ‘‘All stations, installations, equlpment and
space vehicles on the moon and other celestial bodies shall be open. . .*’

TU.N.G.A. Res. 1962/VIIE (Dec. 13, 1963).
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From the foregoing observations one may faitly conclude that the participants in
the CNIE-UNESCO Seminar on ‘‘The teaching of International Law as applied to outer
space and space communications’’ (Buenos Aires, August 1972) were cerrainly right in
declaring that international cooperation was a legal obligation arising from the Outer
Space Treaty, an obligation which conditioned the lawfulness of space activities.?

7. Freedom of Exploration and Use of Outer Space and Celestial Bodies and Banning of
National Appropriation

When the exploration and use of outer space is carried out for the benefit and in
the interest of Humankind and international cooperation is a necessaty assumption for
outer space activities—which may never be carried out for the benefit of one State or
group of States but only, for the general benefit of mankind—it obviously follows that
outer space and celestial bodies are open for exploration and use. Hence the reading of
article I *‘Outer Space, including the moon and other celestial bodies, shall be free for
exploration and use by all States without discrimination of any kind, on a basis of
equality and in accordance with international law, and there shall be free access to all
areas of celestial bodies’” and *‘There shall be freedom of scientific investigation. . .*

The recognition of these rights to States entails certain obligations: every State is
bound to respect the rights and interests of other states, which amounts to speaking of -
the righes and interests of mankind which is acting through the State.

The principle of non-appropriation, established in article II of the Outer Space
Treaty, is a necessary complement to the principle of freedom: *‘Outer space, including
the moon and other celestial bodies, is not subject to national appropriation by claim of
sovereignty, by means of use or occupation, or by any other means’’. This principle was
first enunciated in Resolution 1721 (XVI) of the U.N, General Assembly® and was later
included in the Declaration of Legal Principles contained in Resolution 1962.

8. The Predetermined Legal Framework

Article 1, paragraph 2 and article III of the Quter Space Treaty establish the
application of international law and the U.N. Charter to all outer space activities. -
Henceforth and so far, the determination of a precise legal framework has remained the
goal of the drafters of these treaties. If we look at the recently adopted Agreement
Governing the Activities of States on the Moon and other Celestial Bodies, it may be -
seen that it includes the traditional mention of International Law and the U.N. Charter,
later adding: “‘and taking into account the Declaration on Principles of International
Law concerning Friendly Relations and Cooperation among States in accordance with
the Charter of the United Nations'' (October 24, 1970). Most significant is a specific
reference to the law of outer space conrtained in the Preamble to the said Agreement
where the four preceding Conventions ate also referred to.

L4 Ensenanza del Derecho Internacional aplicado al espacio y a las communicaciones espaciales, CNIE-
UNESCO Seminar, Buenos Aires, August 1972, at 81,

SU.N.G.A. Res. 1971/XVI (Dec. 20, 1961).
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9. Demilitanzation

A complete demilitarization is established for the Moon and other Celestial Bodies,
according to the second paragraph of article IV of the Outer Space Treaty. There is a
regime of partial demilitarization for objects cartying nuclear weapons ot any othcr
kinds of weapons of mass destruction, install such weapons on celestial bodies, or station
such weapons in outer space (article IV, first paragraph).

Arrticle ITI of the Moon Agreement provides that ** Any threat or use of force or any
other hostile act in the moon is prohibited. It is likewisc prohibited to use the moon in
order to commit any such act o to engage in any such threat in relation to the Earth, the
Moon, spacecraft, the personnel of spacecraft or man-made space objects’” (paragraph
2). **States Parties shall not place in orbit around or other trajectory to or around the
moon objects cartying nuclear weapons or any kinds of weapons of mass destruction or
place or use such weapons on ot in the moon’ (paragraph 3). *'The establishment of
military bases, installations and fortifications, the testing of any type of weapons and the
conduct of military manoeuvres on the moon shall be forbidden’’ (paragraph 4).

10. International Responsibility and Full Compensation

International responsibility, that is, the liability of States and international
intergovernmental organizations, is an important step in the pursuance of a better legal
balance among the rights and obligations normally recognized among Srates. In the
field of Space Law, the State is the first responsible.

The principle of State liability appears in the 1962 U.N.G.A. Dedaration (XVIII).
It is embodied in article VI of the Quter Space Treaty as follows: ‘*States Parties to the
Treaty shall bear international responsibility for national activities in outer space,
including the moon and other celestial bodies, whether such activities are carried on by

. governmental agencies or by non-governmental entities, . " When activites are carried
on by an international intergovernmental organization, the ‘‘responsibility for
compliance with this Treaty shall be borne both by the international organization and
by the States Parties to the Treaty participating in such organization®’. Article VII states
that *'Each State Party to the Treaty that launches or procures the launching of an object
into outer space. . . and each State Party from whose tetritory or facility an object is
launched, is internationally liable for damage to another State Party to the Treaty or to
its natural or juridical persons . . "

The Moon Agreement repeats the principle in article XIV, paragraph 1. Paragraph
2 provides that “‘States Parties to the Treaty recognize that detailed arrangements
concerning liability for damage caused on the moon, in addition to the provisions of the
Quter Space Treaty and the Convention on International Liability for Damage caused by
Space Objects, may become necessary as a result of more extensive activities on the
moon. Any such arrangements shall be elaborated in accordance with the procedures
provided for in article XVIII of this Agreement’”.

The principle of “*full compensation’’ appears in the Convention on International
Liability for Damage caused by Space Objects.’® The Preamble recognizes in its fourth

*Convention on International Liability for Damage caused by Space Objecrs, March 29, 1972, [-1973J 24
U.S.T. 2389, T.LA.S. 7762 (effective Oct. 9, 1973).
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paragraph ‘‘the prompt payment under the terms of this Convention of a fu// and
equitable measure of compensation to victims of such damage” (italics of the author).
The nucleus of this Convention, however, is the non-limitation of the quantum: “in
order to provide such reparation in respect of the damage as will restore the person,
natural or juridical, State or international organization on whose behalf the claim is
presented to the condition which would have existed if the damage had not occurred”’
(article XIT).

11. The prevention of contamination of outer space and the Earth

It is hardly surprising to speak of contamination and pollution, particularly after
the 1972 Stockholm Conference where general consensus existed on the serious damage
threatening the health of humanity and life on this planet due to contamination caused
by man himself.

Space Law has, in this field, important precedents: in 1965 the Scientific and
Technical Sub-Committee raised the problem in a recommendation attached to a report
submitted by COPUOS to the XX Session of the General Assembly.

Resolution 2130 (XX) adopted the above-mentioned recommendation concerning
the struggle against potentially harmful interference of space activities. !

The Quter Space Treaty has freed outer space from radioactive contamination in
article IX. A possible contamination by Earth substances in outer space has also been
foreseen, as well as the prevention of eventual damage to the Earth environment due to
the introduction of extra-terrestrial matter.

Article IX provides that **. . . States Parties to the Treaty shall pursue studies of
outer space, including the moon and other celestial bodies, and conduet exploration of
them so as to avoid their harmful contamination and also advetse changes in the
environment of the Earth resulting from the introduction of extra-terrestrial matterand,
where necessary, shall adopt appropriate measures for this purpose’’. This article also
establishes the right and obligation of holding consultations at international [evel when
the activity of a State would cause potentially harmful interference with the activities or
experiments of others of its own.

These innovations undoubtedly mean an advance in the ficld of legal sciences. The
faw of outer space and celestial bodies has proudly gained a place within the realm of
juridical knowledge and, as a precutsor in many aspects, holds a legitimate paternity
with respect to new disciplines, such as the law of the seabed and ocean floor which, ina
first generation, borrowed the concept of the common heritage of mankind from the law
of outer space. This principle is now being taken on by international environmental law
and internarional energy law.

HUNL.G.A. Res, 2130/XX (Dec. 20, 1965).



PERSPECTIVES OF SPACE LAW
Filene Galloway*

During the past twenty-three years, a body of space law has come into existence and
is now recognized as a specialized branch of international law. The legal guidelines for
States to observe in the conduct of their space activities have been formulated to avert
conflicts among nations as welt as to provide procedures designed to solve or mitigate
problems, During this time the law has kept abreast and even ahead of space science and
technology as numerous applications developed to mmprove functions of worldwide
benefit to society. A point has now been reached where cutrent forecasts portend even
greater advances in uses of the space environment for earth-oriented activities and
consequently compels a reexamination of assumptions and policies underlying space
Iaw. Perspective is defined as “‘the relationship or proportion of the parts of a whole,
regarded from a particular standpoint or point in time.”” Today is our point in time and
the perspective on the past, present and future is my own, resulting from experience
with national and international developments since 1957 when the space age began.

The deep roots of space law can be traced for several decades prior to 1957. Many
legal articles had been published before that time, largely by authors motivated by their
need to define the upper limit of sovereign airspace and make philosophical
comparisons with debatable boundaries of territorial seas.® Pre-satellite articles were
based not merely on hypothetical situations, however, because considerable knowledge
had been produced by scientists and engineers who wanted to explore the Universe.
Early predictions were even made on the practical benefits likely to revolutionize
communications and meteorology. They werte simply awaiting advances in the art of
rocketry.

Ideas and concepis for the governance of outer space as a fourth environment—
added to land, air and sea—had already been generated long before spacecraft were
launched into earth orbit. Space law was not only for outer space 25 a sepatate and
distinct spatial area but also for operations petformed there for functional uses on the -
Earth. Between 1958 and 1963, space law concepts were embodied in United Nations
resolutions.? They had been nurcured during the International Geophysical Year (IGY)
when 67 nations cooperated in scientific experiments from July 1, 1957 to December 31,

“Honorary Director, International Institute of Space Law; President of the Theodore Von Karmdn
Memerial Foundation, Inc.; Member, International Academy of Astronzutics; Member of the International -
Astronautical Federation Committee for Liaison with the United Nations Committee on the Peaceful Uses of
Quter Space and its Subcommittees: Consultant on internatzional space activities for the U.S. Senate and
Office of Technology Assessment.

+'Space Law: A Symposium,"’ prepared at the request of Senaror Lynden B. Johnson, Chairman, Special
Committee on Space and Astronautics; prepared by Eilene Galloway. Senate Speciai Comm. on Space and
Astronausics, 83th Cong. 1st Sess., at 573 (Comm. Print, 1938).,

HU.N.G.A. Resolutions: 1348/XI1I (Dec. 13, 1938); 1378/XIV (Nov. 20, 1939); 1472/XIV (Dec. 12,
1959); 1721/XV1 (Dec. 20, 1961); 1802/XVII (Dec. 19, 1962); 1884/XVIII (Oct. 17, 1963); 1962/ X VI
(Dec. 13, 1963); 1963/ XVIII (Dec. 13, 1963).

21



22 JOURNAL QF SPACE LAW Vol. 9, Nos. 1 & 2

1958.% In fact, the first U.S.S.R. and United States satellite programs were undertaken
as patt of the IGY whose planning was dominated by mission-minded scientists and
engineers dedicated to international cooperation for peaceful purposes. Political
policymakers were able to garner a quick harvest of ideas to incorporate in the first
formulation of space law. By October 10, 1967, basic space law concepts were already in
force according to the Treaty on Principles Governing the Activities of States in the
Exploration and Use of Quter Space, Including the Moon and Other Celestial Bodies.’
Furthermore, a procedure was set in motion to expand legal coverage in new treaties
when technological advances required additional regulation. Now, more than two
decades later, the quality of foresight exercised at that time can be evaluated. What
future problems were perceived and how were they solved or mitigated by preventive
measures?

This question can be answered by examining the major positive features of the 1967
Treaty on Quter Space.

1. Space activities have been carried out “‘in the interest of maintaining
international peace and secutity and promoting international cooperation and
understanding.’” (Article ITI). For more than a generation this new activity has been free
from destructive aggression with hostile intene. Emphasis has been continuously upon
peaceful benefits, e.g., global communications, worldwide meteorological services,
improved navigation for ships and planes, land management, health and medical
advances, exploration of celestial bodies and deep space probes. We have not had a war
in outet space or hostilities directed to the Earth. Reconnaissance satellites collect data as
part of a peacekeeping function and must be regarded as a use of space technology to
deter any outbreak of hostile activities, especially patterns of aggression that might be
formed on the Earth. Even though Article ¥V of the Treaty is limited in prohibiting
carth-orbiting objects “catrying nuclear weapons or any other kinds of weapons of mass
destruction’” and States Parties agree not to *'install such weapons on celestial bodies, or

 station such weapons in outer space in any other manner,”’ the practice for more than
two decades has gone far beyond this injunction and no nation, whether or not a party
to the Treaty, has carried out hostilities with weapons of less than mass destruction, This
situation derives not only from compliance with the spitit of the 1967 Treaty but also
from the global mature of space technology which necessitates a high degree of
international cooperation in order to achieve operational efficiency. When it is
considered that space science and technology can be used for both peace and war, itis no
mean achievement to have built up a 23-year historical record of peaceful space
functions which have benefited many people and nations. Fear that this measure of arms
control, not achieved for land, air and sea, may not endure for outer spacé can be 2
positive influence gained from this perspective of the past in compelling continued and
greater concentration on disarmament provisions designed for the future.

2. When the 1967 Treaty was being formulared, claims of sovereignty over outer
space and celestial bodies were seen as the source of future conflicts which could distupt

Mnternational Cooperation and Organization for Qurer Space. Senate Commirtee on Aeronautical and
Space Sciences. 89th Cong. 1st Sess. 353-334 (Doc. No. 56, 1965).

4id. ar 361-62, 372.

11967] 18 U.5.T. 2410, T.1.A.8. 6347, 610 U.N.T S, 205.
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international cooperation and lead to hostilities. One of the great achievements at this
rime was the acceptance of Article 11 prohibiting national appropriation by claim, use,
occupation ot ‘‘any other means.”” Legal form was given to a customary practice. To
imagine the oppostie of this principle—that each State could and would make sovereign
claims—is to deduce instantly the resulting chaotic international situation and to
conclude that the framers of the 1967 Treaty were especially gifted with foresight in
dealing with the question of sovereignty to this extent. Again, the nawure of space
science and technology made an indelible imprint on politics because the rapidity of
otbiting satellites with global functions demanded tew attitudes toward sovereignty in
an unclaimed environment.

3. The third remarkable example of foresight was the inclusion of the #se of outer
space for peaceful purposes. Early drafts dealt only with exploration and had they
prevailed, the Treaty’s provisions would not have applied to all the uses of the space
environment for activities performed on the Earth. By providing for the uses of outer
space, all functions developed then and thereafter are covered by the Treaty, including
communications, weather prediction, remote sensing, navigation, ¢tc. Seme late comers
to outer space activities have assumed that the Treaty covers only those functions in
existence at the time the Treaty went into force and that its provisions are not applicable
to such specific functions as direct television broadcasting satellites and remote sensing
by satellites. Such misconceprions may arise from lack of knowledge of space science and
technology, specialization in only one type of space activity and unawareness of the total
history of space applications, Lack of comprehension of the applicability of the 1967
Treaty has led to proposals which are unnecessary and therefore confuse the analysis of
essential rasks that lie ahead. It is not necessary to abandon the past, explicitly the 1967
Treaty when it does not menrion every conceivable wse; rather, this Treaty is a
foundation o be built upon when such appreciable scientific and technological
advances have been made as to require more specific guidance to States in the conduct of
their space activities.

4. Freedom for scientific investigation became a guideline coupled with equal
access of nations to patticipate in space activities without disctimination. These
provisions produced practical results for scientists and nations as can be seen from a
study of the texts of official agreements on projects involving international cooperation.$
Freedom for scientists to conduct research is a right which has deep roots in the past and
indeed the concept ts embodied in recent treaties, particularly notable in the Antaretic
Treaty of 1959.7 A concomitant feature is the privilege of disseminating the results of
research. At the beginning of the space age it was assumed that any nation could
contribute scientists and engineers to the enlargement of beneficial space activities and
opportunities have been made available during the past twenty-three years. Similarly,
Article I of the 1967 Treaty also is based upon according opportunities for all States to
enjoy the freedom to explore and use outer space.

8United Stares Incernational Space Programs: Texts of Executive Agreements, Memoranda of
Understanding, and Other International Arrangements, 1959-1965. Sen. Comm. on Aeronautical and Space
Sciences. 89th Cong. 1st Sess., 375 (Doc. No. 44, 1965).

TAntarctic Treaty, December 1, 1959, [1959] 12 U.5.T. 794, T.I.A.S. 4780, 402 U.N.T.S. 71, entered
into force for the United States on: June 23, 1961.
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The original two space powers—the United States and the U.5.5.R.—did not seek,
either individually or jointly, a monopoly on space exploration and use. The concept
that space activities ‘‘shail be the province of all mankind”’ was implemented by
launching spacecraft and space experiments for other nations. The United States has
consistently followed a policy of making its launching facilities available for peaceful
purposes t0 numerous nations as well as to international organizations such as
INTELSAT and the European Space Agency.® The results of U.S. space research have
also been made available to the United Nations, and, in the case of LANDSAT data
alone, more than 104 countries bave been involved. The Soviet Unijon has also launched .
satellites for other countries and regulatly reports satellite data to the United Nations.

Nevertheless, there is an assumption by the representatives of a few nations that
they cannot have equal access unless they have their own launching facilities. Often such
allegations are made because the spokesmen do not know the facts concerning the
availability and use of launching facilities for projects conducted by their own nations.
Studies could be made of individual countries that have had outstanding space
programs during the past two decades and yet have not had national launching
capabilities. It can aiso be demonstrated that it would not be economically prudent or
technologically desirable for each nation in the world to build its own launching facility.
Although launching capabilities can and ate being expanded, there must be some
accommodation between nations with due regard for cooperation in harmony with
scientific and technological imperatives. This particular perspective of the past and
present should enable us to make an objective study of practicable plans for launching
satellites, economic and political factors, fair and equitable arrangements for
guaranteeing ‘‘equal access’”’ to activities designed to bring worldwide benefits from
using outer space. This multidisciplinary problem cannot be appropriately handled by
fegal words alone but must be based on factual information regarding past policy and
petrformance, a realistic appraisal of the present situation, and an apptropriate plan for
the future.

5. The 1967 Treaty anticipated the possibility of damage from space accidents and
included provisions which were further developed by the Convention on International
Liability for Damage Caused by Space Objects which entered into force on October 9,
1973.% Originally it was thought that a malfunctioning space object would burn up
entirely in the atmosphere, and had this estimate been scientifically accurate, no legal
problem would have been created; however, experience proved that space objects had
“'component parts’” and this term is included in the 1967 Treaty as well as the Liability
Convention. That this was a foresighted provision was evident when the U.5.S.R.
Cosmos 954 satellite fell on Canada on January 24, 1978, scattering radioactive debris
over an area the size of Austria.1° Legal guidelines for handiing this sitarion had been
worked out prior 1o the creation of the problem.

85pace Law: Selected Basic Documents, 2d ed., Sen. Comm. en Commerce, Science, and Transportation,
95th Cong. 2d Sess., 600. (Comm. Print. 1978). U.8, Launch Assurance Policy at 557.

3[1973) 24 U.8.T. 2389, T-LA.S. 7762.
10Galloway, **Nuclear Powered Satellites: the U.8.8.R. Cosrmos 954 and the Canadian Claim,”” 12 Akron

L. Rev, 401 (1979). See afso Galloway, **United Nations Consideration of Nuclear Power for Satellites,”’ Proc.
22nd Colloquium on the Law of Quter Space 131 (198G).
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6. The 1967 Treaty expressed the strong motivation of scientists, engineers,
politicians and the general public to protect the Earth and outer space from
contamination and avoid harmful consequences from space activities. Protection of the
environment has become a consistent policy enunciated in relevant international
agreements.

7. State responsibility and the role of international governmental organizations
were identified and added to the structure designed to head off future difficulties which
might arise. Because of the analysis thar had gone into the provisions on these subjects,
it was easier to work out the relationships between nations and such organizations as the
European Space Agency, INTELSAT, etc. _

8. The framers of the 1967 Space Treaty also foresaw the possibility of an expanding
role for the Secretary General and the United Nations, and in subsequent treaties on
astronauts, liability, registration, the Moon and other celestial bodies, the trend has
been to enlarge responsibilities, thus creating a central international point on which to
focus. :

9. Finally, it should be noted that while the provisions of the 1967 Treaty on Outer
Space are general guidelines, they are sufficiently specific to elicit agreement concerning
their meaning. Compromise has not been achieved by such ambiguity that phrases can
be accorded diametrically different meanings. Success has been achieved by the method
of taking a general principle and delineating it in greater detail in space treaties -
subsequently formulated by the Legal Subcommittee and the Comimittee on the
Peaceful Uses of Outer Space. This practice proved its wisdom as compared to that used
in the Law of the Sea necgotiations where multitudinous problems and functions are
incorporated in a lengthy document containing so many issues that agrteement is
difficult to achieve.l! Separate attention successively applied to specific problem areas
has proved its worth in achieving consensus on legal guidance for astronauts, lability for
damage, registration and celestial bodies.

There were additional positive factors influencing the formation of space law which
benefited from early establishment of institutions to deal with problems requiring
multidisciplinary knowledge essential to working out legal solutions. International law
embodying guidance for future operations cannot be shaped in a vacuum but must
depend upon the interaction of other factors—scientific, technological, political,
economic, and cultural. The U.N. Committee on the Peaceful Uses of Quter Space and
its two subcommittees—the Scientific and Technical and the Legal—have outstanding
records of accomplishment in dealing with outer space situations, particularly when -
compared with other specialized categories of international law. Their procedure of
decisionmaking by consensus ensutes the equality of all members since any one can
object to a proposal, and the ultimate support of 2l nations represented on the
Committee guarantees a firm foundation of compliance.’? The Quter Space Affairs
Division and arrangements for coordination of space activitics within the United
Nations ate also evidence of foresight rewarded through the years by accountable results.

UInformal Composite Negotiating Text/Revision 1. United Nations Third Conference on the Law of the
Sea. Eighth Sess.. Geneva, March 19 to April 27, 1979. Doc. A/CONF.62/WP.10/Rev. 1, 140 pp., 7
Annexes (April 28, 1979).

2Galloway, '‘Consensus Decisionmﬁking by the United Nations Committee on the Peaceful Uses of
Oueer Space,’” 7]. Space L. 3 (1979).
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Established international institutions for specific functions, particularly the U.N.
specialized agencies, adopted space science and technology as a tool to improve their
petformance. The International Telecommunication Union expanded its role to include
space technology for global communications. The World Meteorological Organization
was ready to exercise responsibility when space technology wrought a revolution in
weather prediction and associated setvices. UNESCO took account of the opportanities
to be derived from using space technology for educational purposes. The Food and
Agriculture Organization expanded its programs on the basis of information supplied
by spacecraft. Ships and planes have increased safety because of space navigation
projects. In fact, space technology permeated every function that could be advanced by
its use.

Although the record reveals unusual and rapid adjustment internationally to
concepts and institutions following the inanguration of the space age, there have been
criticisms of space law and organizations. Had these criticisms come into focus in 1958 1t
is unlikely that the record of accomplishment could have been as scrong as that which
developed. The criticisms have arisen in recent years, usually in relation to problems
which have not yet been solved. And these problems, which involve hard core issues not
easily dissolved by compromise, come to a head in the Legal Subcommittee of the
Committee on the Peaceful Uses of Qurer Space. Satellites for international direct
television broadcasting and remote sensing of the Earth have been under consideration
for some years without achieving a consensus on total rules for international guidance.
Both subjects are examples of the use of outer space and are therefore subject to the 1967
Treaty on Outer Space. To expand regulation beyond this Treaty, and beyond
applicable provisions in other international law, would require a resolution of the issue
of prior consent demanded by some countries which wish to approve programs before
they are broadcast and give advance consent to the dissemination of remotely-sensed
data. This issue stems from basic cleavages in the philosophy of government: the United
States favoring the free flow of information and ideas wheteas the U.S.5.R. insists upon
controlling program content and data collected by remote sensing. There are adherents
for each side of this question in the Legal Subcommittee.

Another question which has been discussed for many years is the definition of outer
space. This question was set aside when the 1967 Treaty on Qutet Space was formulated,
and for some time thereafter, because it was assumed that any object in orbit was in
outer space: the framers were not responsible for determining where soveteign aitspace
ends, scientific and technical information could not provide the basis for a decision, and
no problems arose which could have been solved by an arbitrary line between airspace
and outer space. The statement of the question as it now appears on the agenda of the
Legal Subcommittee s practically impossible to solve because a number of elements
have been added and one proposed solution will not cover all the combined aspects.
Beginning with the simply-stated question of the relation of sovereign airspace and
prohibitions against sovereignty in outer space, the agenda expanded the item to
“*Questions relating to the definition and/or delimitation of outer space and outer space
activities, also bearing in mind questions relating to the geostationary orbit.”” This
staternent commingles the functional approach with the spatial question and is worded
so that it can be interpreted as an effort to delimit space activities. If a purely legal
approach is taken toward delimiting space activities, unnecessary prohibitions could
impede desirable progress in applications of space technology. All the questions
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concerning uses of the geostationary otbit cannot be solved by drawing a legal boundary
line between airspace and outer space, leading to the conclusion that the geostationary
orbit should be a separate agenda item. Curtailing space activities by means of a
boundaty line between zirspace and outer space could not be the sole means of
regulating international space programs or national programs with international
characteristics.

It should be noted that the 1967 Treaty on Outer Space includes both spatial and
functional concepts in such a manner that each or both can serve as the basis for legal
guidance related to a specific objective. This is not a case of either/or spatial and
functional concepts but of both being used simultaneously. There is nothing unusual
about this as the same pattetn exists on the Earth where identifiable functions are
performed in designated geographic areas. Almost all the nations represented on the
Committee on the Peaceful Uses of Quter Space ate on record that the 1967 Treaty
places the geostationary orbit in outer space and thus denies claims of equatorial
countries to segments of that orbic. In fact, it does not seem that the Legal
Subcommittee can achieve a consensus on solutions to all these related problems, many
of which are not in its sole jurisdiction. The International Telecommunication Union
performs a crucial function in relation to the geostationary orbit by allocation of
frequencies and policy statements concerning its status as a limited natural resource. The
International Civil Aviation Organization, which is undoubtedly concerned abour the
upper height of sovereign airspace, is evidently waiting for 2 request from some nation.
to study this matter. The agenda itern on the Legal Subcommittee needs to be worded
with regard to the objectives sought by defining outer space, z.., what purposes will a
boundary achieve and how can these purposes be attained without impeding desirable
advances in space science and technology? ‘

This perspective on the present situation should enable us to examine possibilities
concerning the futare coutse of formulating space law within the United Nations.
Looking toward the year 2000 and beyond, the objective should be to formulate a basic
body of space law with the widest international acceptance. The record of the Legal
Subcommittee should not be graded on the number of treaties agteed upen in the
shortest period of time. General Assembly directions to the Commitree on the Peaceful
Uses of Outer Space and its Legal Subcommittee need not be based upon the
assumption that cach assigned subject should result in a resolution and/or a treaty.
Some subjects should be placed on the agenda for discussion and analysis. New subjects
might include legal provisions for coordination of existing institutional arrangements, a
plan well suited to the expertise of official observers from United Nations specialized
agencies and other international organizations. Options could be studied for the
international regime envisaged by the Agreement Governing the Activities of States on
the Moon and Other Celestial Bodies which was opened for signature at the United
Nations on Decemnber 18, 1979.%2 The success and failure of methods employed by
different international organizations could be analyzed in order to propose effective

13 Agreement Governing the Activities of States on the Moon and Other Celestial Bodies: History and
Analysis,” prepared at the request of Senator Howard W. Cannon, Chairman, Committee on Commerce,
Science, and Transportation, by Eilene Galloway. U. 3. Sen., 96th Cong. 2d Sess. (Comm. Prinr, 1980).
Resolution adopted by the Generzl Assembly on che report of the Special Political Committee (A/34/664)
and on Agreement Governing the Activities of States on the Moon and Other Celestial Bodies. (A/RES/34/68
at 1-2, Annex at 3-12 (December 14, 1979).
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plans for the future. Solar power satellites could receive more study in connection with
possible legal proposals. Legal arrangements for space colonies could be cudined. The
national space laws of each nation need to be compiled and disserninated together with
information now futnished the United Nations on national space activities. Participants
in the Committee on the Peaceful Uses of Outer Space and its two subcommittees
should become familiar with the science and technology of space programs and
interrelationships with other factors of which the law is only one. Additional effort could
be made to integrate the work of the Scientific and Technical Subcommittee with that of
the Legal Subcommirtee. If the Legal Subcommittee meets for one month each year and
considers only subjects that are basically irreconcilable, the member delegates will
become frustrated over inability to form 2 consensus. International space problems
cannot be settled by majority vote, but if consensus is reached by broad generalities
which have different meanings for different nations, space law cannot be strengthened.

The most essential task for the immediate future is to increase the number of Stares
that are Parties to the space treaties. Of the 47 nations represented on the Committee on
the Peaceful Uses of Outer Space, only 14 have ratified or acceded o the four space :
treaties in force: Bulgaria, Canada, Czechoslovakia, France, German Democratic
Republic, Federal Republic of Germany, Hungary, Mexico, Niger, Poland, Sweden,
U.S.S.R., United Kingdom and the United States. Thirteen of the COPUOS members
have not racified the 1967 Treaty on Quter Space: Albania, Benin, Chad, Chile,
Colombia, India, Indonesia, Iran, Kenya, Morocco, Nigeria, Philippines and Sudan.
Twelve COPUOS members have not ratified the Astronaut Agreement; twenty are not
parties to the Liability Convention; and 31 have not vet ratified the Registration
Convention. By April, 1980, of the approximately 150 nations, the 1967 Treaty on
Outer Space had been ratified by only 76 countries; the 1968 Astronaut Agreement by
71; the 1973 Liability Convention by 58, and the 1976 Registration Convention by 26.14

This tabulation was made prior to November 3, 1980 when the UN General
Assembly by Resolution 35/ 16 increased the COPUQOS membership by adding China,
Greece, Spain, Syria, Upper Volta, Uruguay and Vier Nam, making a total of 53.
Greece and Turkey will alternate membership every three years as will Spain and
Porrugal.

This raises another legal problem to which the Legal Subcommittee might give its
attention: what is considered customary international space law? Answers to this
question vary from considering the whole or part of the 1967 Treaty on Quter Space as
customary international law to those who think only States are bound by each treaty they
ratify. We are in the anomalous situation of having formulated a substantial body of
international space law which has not been ratified on a wotrldwide basis and yet the
practice of nations has been to abide by some principles recognized as customaty
international space law. Although the Legal Subcommittee should have some items on
its agenda which are not being pressured into assuming treaty form, nevertheless itis 2
treatymaking bedy and should have continuous summary records of its proceedings. It is
important to have the history of treaty negotiations in order to interpret provisions, and
ir is essential that delegates, particularly when they are newly assigned to the Legal
Subcommittee, be able o inform themselves of the past histoty and status of current

HThe Byelorussian 5.5.R. and Ukrainian 5.8.R. are lisicd separately as ratifying the space trearies, but the
Untted States considers that they have been covered by U.8.5.R. ratification.
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npegotiarions on each agenda item. It is fortunate that the summary records, abandoned
during 1980 in an attempt to reduce costs, will be restored in the future.'s

The paramount priority should be accorded to continuing and maintaining outer
space for peaceful purposes. Control of armaments and the settlement of outer space
disputes should be high on the list of objectives to atrain in the furure. The foresight we
exercise for the future should equal and go beyond that with whlch we so successfully
approached the opening of the outer space frontier.

15Budger Committee Vores in Favor of Restoring Services of Summary Records to Seven Subsidiary
Organs of Assembly. Thirey-fifth General Assembly, Fifth Comm. U.N. Press Release, GA/AB/1980, (Oct.

24, 1980).



INTERNATIONAL SPACE LAW AND DOMESTIC LAW:
PROBLEMS OF INTERRELATIONS

V. 8. Vereshchetin®

1. Interaction of International Space Law and Domestic Law in Space and Time

The activities associated with the exploration and use of outer space are catried on
not only in outer space proper, but also on the Earth. While these activities such as the
development of facilities of rocket-space technolegy along with launching sites and
opetations related to the launching of space vehicles take place within the confines of a
state tetritory they are governed, in the main, by the rules of national law. Upon
emerging into outer space, these activities come, primarily, under the rules of
international space law. This *‘geographical’’ delimitation of the spheres of operation of
national law and international space law, however, is valid only to the extent to which
we can speak about a predomination of one or another system of law.,

International space law regulates the relationships among states and among other
subjects of internarional law in connection with their activities in outer space not only
subject to the place of the said activities, but also subject to their nature and time of
petformance. A combination of the three mentioned factors, namely place, nature and
time, directly influences the sphere of operation of definite rules of international space
law. Thus, the provisions of the Ourer Space Treaty! in Article IV, prohibiting any
military activity on the moon and other celestial bodies, strictly determine the place and
nature of the activity. The obligation, provided for under Asticle IX, to avoid harmful
contamination of outer space and celestial bodies and adverse changes in the
environment of the Earth resulting from the introduction of extraterrestrial matter is
primarily associated with the nature of activities both on the earth and in outer space.
Operations related to the rescue and return of cosmonauts in distress and recovery of
space objects regulated by the Rescue Agreement? provide for the activity on the Earth.
Space objects come under international space law, as a mule, beginning with their
latinching into outer space.

Thus, we see that rules of international space law are space, function and time
oriented and are designed for application not only in outer space but in acrospace and
on the surface of the Earth. Naturally, when these rules are to be applied on a tetritory

*LL.D., Vict—Chajrmaﬁ of Intercosmos, Mu;jcow.

{Treaty on Principles Governing Acrivities of States in the Exploration and Use of Qurer Space, Including
the Moon and Other Celestial Bodies, January 27, 1967, 18 UST 2410, T.1.A.S. 6347, 610 U.N.T.S. 205.
{effective Oct. 10, 1967). For the Russian texr, see: Reporrs of the Supreme Soviet of the U.$.S.R., 1967, No.
44, at 588 (hereinafter cited as the Quter Space Treaty).

*The Agreement on the Rescue of Astronauts, the Retum of Astronauts and the Return of Objects
Launched into Quter Space, April 22, 1968, 19 U.S.T. 7570, T.I.A.S. 6599, 672 U.N.T.S. 119 (effective Dec.
3, 1968). For the Russian texz, sce: Reports of the Supreme Sovier of the U.S.5.R., 1969, No. § ar 31
{hereinafter cited as the Rescue and Return Agreement).

31
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of a sovereign State, questions arise about the interrelation of international and national
legal orders and the legal force of interpational rules within the framework of a national
legal order.

To a certain extent, the rules of domestic faw which govern the activities in outer
space also are characteristic of the spatial and the functional approach. Though these
rules are primarily designed for operation within a country and in terms of territory do
not extend to outer space propet, their sphere of operation covers people and objects in
outer space.

In other words, there is a reciprocal “‘penetration” of international space law and
domestic law into areas which may be the appropriate spheres of their primary
regulation. This, however, is not a spontaneous process, rather a deliberate one,
necessitated by the complexity of intetrelationships of national and intemational space
activities.

The general treaties on space, in a number of instances, provide directly for the
opetation of rules of domestic law in outer space. In keeping with the rules of national
faw we see the exercise of the jurisdiction and control over space objects and “‘over any
personnel thereof”” while in outer space or on a celestial body. Ownership of space
objects launched into outer space and of their component patts can also be regulated by
national law.?

A specific feature of the interaction of international and national legal orders in
outer space is the link-up with the law of the State where the space object is registered.
This important provision of the Quter Space Treaty reduces, though it does not
completely exclude, the probability of collisions of national legal orders of different
States in outer space. In keeping with the mentioned Article VIII of the Qurter Space
Treaty, a State on whose registry an object launched into outer space is carried retains
jurisdiction and control over such object and over any petsonnel thereof: ie. the
jurisdiction of the State of registry becomes thereby exclusive and prevailing over all
other possible legal bases, for instance, nationality of ctew members or the right of
ownership of the space object. '

Though prior to the flight and upon its completion, space objects and their crews
may be under the jurisdiction and control of other States, rather than the State of
registry, for instance, when the flight is performed by an international crew, while they
are in outer space, the exclusive rights of jurisdiction and control belong to the State of
registry . This State, however, should assure that the operation of the space object and of
its crew towards which it exercises its jurisdiction and control should be in full
compliance with the requirements of international space law. Hence the registration of a
space object is not a voluntary act; it may be exercised only by the State which stands in
real relation to the space object and its crew and which can effectively control and
regulate their actions,

Since outer space is mainly a sphere of activities of international rather than of
national orders, the terms *‘jurisdiction and control”” rather than sovereignty are used in
treaty rules of international space law when identifying rights and powers of States
towatds space objects and their crews. It is understood that the scope of rights and

3Qhuzer Space Treary, art, VIIT,

#For greater detail, see Vereshcherin, *'Legal Status of Internarional Space Crews™', 3 Ann, Air & Space L.
546-552 {1978).
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powets ensuing from jurisdiction is not as broad as the rights and powers inherent in
sovereignty as a whole. It is, however, 1ndubirtable that jurisdiction and contiol, which
ate spoken of in space treaties, represent an aspect of sovereignty and incorporate the
rights and powers to exercise legislative, judicial and administrative authority towards
personnel and objects in outer space, including celestial bodies. As it is properly pointed
out by a well-known U.S. specialist in international space law, S. Gorove, ‘‘traditional
aspects of tertitorial sovereignty are the ones that have been abolished in relation to
outer space; but the functional aspects of sovereignty, the exercise of sovereign rights
and similar manifestations, continue to be recognized.’”s

The problem of competing national jurisdictions in outer space has not been fully
resolved. The problem could become very pressing in the future if several states
contribute to the development of large-size assembled structures in outer space and
subsequently of international space communities. However, the link-up with the law of
the State of registrty makes a positive solution rather easy at the present level of
exploration and use of outer space. The situation is more complex in the event of an
emergency landing of a space object and its crew beyond the tetritory of its own State. In
2 given situation the law of the State of registry is no longer the sole national law
covering the space object and its crew. _

1t is not without intetest in this connection to see the alteration of the legal status of
a space object and its crew subject to the factors of time and place, and also to the nature
of interaction of international space law and the national law of different states.

Before the launching of a space object the activity related to its development and
the preparation for launching is, as a rule, completely in the sphere of national
regulation of the given state. Its legal status is determined by the rules of domestic law.
However, even in this stage, the state is obliged to observe a number of requirements of
international space law, for instance, not to install weapons of mass destruction on
objects designed to orbit the Earth, and to ensure, whenever necessary, certain measures
are taken to avoid harmful contamination of a celestial body. Besides this, in case of 2
joint development or launching of a space object, its legal status for instance, ownership
relations, may be largely determined by an appropriate bilateral or multilateral
agreement of the collaborating states.

Beginning with the launching of the space object or its construction in outer space
including ecelestial bodies, it comes, primarily, under the rules of international law. The
Liability Convention® in Article I clarifies that the term *‘launching’’ includes attempt

-launching. This means that in case of damage, as it is provided for by the Convention,
even in case of an unsuccessful launching, the relations of international legal liability
arise, ‘ :

While in outer space, including celestial bodies, a space object does not sever its
legal relationship with its State, provided one important condition is observed: it has to
be on the registry of the given State. All other possible legal bases, for relation to the
space object, besides registry, while the object and its crew are in outer space have a

SGorove, *Sovereignty and the Law of OQurer Space Reexamined’’, 2 Ann. Air & Space L. 321 ( 19.7.7j.

§Convention on International Lizbility for Damage Caused by Space Objects {hereinafter *‘Liability
Convention”’), March 29, 1972, [1973] 24 U.5.T. 2389, T.1.A.S. 7762 (effective Qct. 9, 1973). For the
Russian rext, see: Collection of operative treaties, agreements and coaventions concluded by the U.5.5.R. and
foreign states. 29 M. Mezhdunarodnye Otnosheniya Publishers 95-101 (1975).
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secondary, subordinate role. As it was shown earlier, the State of registry acquires not
only the right of exercising exclusive jurisdiction and control over a space object and its
crew bur shall bear responsibility for assuring that their activities are carried out in
conformity with the provisions of international space law. The right of ownership of
space objects and of their component parts while in outer space is retained by the same
States, juridical entities or physical petsons to whom they belonged prior to the flight.”

Upon return to the Earth the legal status of a space object and of its crew changes
again. From that moment it depends largely upon the place of landing: a) the territory
of the launching State, b) the tertitory of some other State, or ¢) the territory not under
the jurisdiction of any state such as the high seas or the Antarctic. In the first case, the
specific rules of intetnational space law are no longer applicable to the object and its
crew; they come fully under the national law of their country. In case of an international

~launching, their further legal status is determined by agreement among the cooperating
states.

In case of an emergency landing on a foreign territory, the space object and its crew -
remain in the sphere regulated by international space law such as the order of search and
rescue and the liability for damage. Simultaneously, they come under the operation of
two or more competing national jurisdictions: the State on the territory of which the
object and its crew landed, the State of regisery, the launching State, the State which
owns the space object or the State (5) whose nationals ate members of the crew, A similar
problem of competing jutisdictions might arise in the event of the space object landing
on the high seas or any other area not under the jurisdiction of any state.

The choice of jutisdiction in such situations has not been specifically regulated by
internztional space law. As for the crews, it follows from Article-V of the Quter Space
Treaty and Article IV of the Rescue Agreement, which make prompt return of
cosmonauts in distress obligatory, that preference should be given to the jurisdiction of
the State of registry.8 The same State, most likely, should be given the preference to
exercise jurisdiction in case the cosmonauts land on the high seas, The treatment of
cosmonzuts as *‘envoys of mankind in outer space’’ in Article V of the Outer Space
Treaty does not free them from the responsibility to stringently comply with the laws of
the State in which they happen to stay as a result of an emergency landing. In the event
of an intended, unauthorized landing on a foteign territory, the prevailing jurisdiction
is that of the territorial sovereign. _

Selection of jurisdiction in relation to the space object itself may present
difficulties. At the same time, the responsibility established by Article VIII of the Quter
Space Treaty and Atrticle V of the Rescue Agreement, of the state on whose territory a
space object has been found is to return that object or its component parts upon tequest
of the State of registry as per the Outer Space Treaty or ‘‘launching authorities’’ as per
the Rescue Agreement. This should most likely be interpreted to mean that under
international space law the factors of registry and place of launching of a space object
prevail over other possible bases for jurisdiction. It also should be taken into

TOuter Space Treaty, act. VIIL

8t should, however, be borne in mind that the Quter Space Treaty, art. V, provides for the retutn of
cosmonauts *“to the State of registey of their space vehicle,”” while the Rescue and Rerurn Agreement, art. IV,
states the return *“to representatives of the launching authotities.”
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consideration that the ownership of space objects and of their component paris is not
affected by their return to the Earth,

The question of competing jurisdictions over space objects might arise also in the
event of the passage of air space of foreign States or over the high seas on its way to outer
space or during its return to the Earth. True, the probability of such a question arising in
practice is slight owing to the briefness of the stay of an object in air space and because
the rule of free passage of a space object in the air space of other states during take-off or
landing is finding increasing recognition. As for maneuvering and other operations in
the air space of another state, they definitely call for advance agreement of the territorial
sovereign.

Space activity, thereby, is regulated by international law and by domestic law. The
degree of influence of one on the other system of legal rules upon this activity depends
upon the place, nature and time of the activity. The international legal aspect of
activities in outer space is regulated in greater detail than that of national. National
space laws of even large powers are but in the embryonic stage. The rules of
international space faw determine the framework of operation of national jurisdiction in
outer space and only outline the ways of avoiding collisions of national jurisdictions on
the Earth.

As space studies and their applications become further extended and more
complex, a better developed mechanism of legal regulation within and among states
shall be necessary. However, the elaboration of international space law and of national
space law and their relationship and coordination cannot be channeled into developing
“an integrated legal system for space’ as some lawyers believe.? Two independent
systems of law, international and national, can be coordinated, concerted and made
consistent but not integrated into a single system. This gives rise to another important
question, the mechanism of application of international space law within 2 given State,
the binding force of its rules for the organs of a State, organizations and physical
petsons. '

. Implementation of the Rules of International Space Law Within the Sphere of
Domestic Law

The exploration and use of outer space is carried on by means of automatic and
manned space vehicles which are designed, developed, launched and controlled in outer
space not by States as such, but by concrete state owned or private entities. Space flights
are performed by nationals of definite countries. This means that space activitics of
States which are the subject of space treaties and for which States bear international legal
responsibility ate actually implemented by juridical entities and pbysical persons.

Hence, thete exists the legal problem of the binding nature of intetnational space
law provisions for state owned or private entities and for individuals, Since the subjects
of international space law, as of a branch of international public law, are states and
intergovernmental organizations, rather than the juridical entities and physical persons,
the problem should be resolved in the context of the general theory and practice of
relationship of international and domestic law. In more concrete terms it is associated

sDeSaussure, ' An Integrated Legal Syscem for Space™, 6]. Space L. 179-192 (1978).
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with the rules of implementation of international treaties in conformity with the
national legislation of different states.

In sertling the problem in the light of the mentioned general standpoint one must
take into consideration the specific nature of legal regulation of space activities. These
specifics are manifested, in particular, as follows. Firstly, national space law, thus far, is
still in its formative period, and in most countries non-existent. Hence, the urgency of
the question exists in intrastate relations concerning the possibility of applying the rules
of international space law which, as it is known, is based in the main, on treaties.
Secondly, a number of rules of international space law seem to be directly addressed to
physical persons and juridical entities. Thus, Article V of the Outer Space Treaty states,
“'In catrying on activities in outer space and on celestial bodies, the astronauts of one
State Patty shall render all possible assistance to the artronauis of other State Parties”
[emphasis added]. Article VI of the same treaty determines that “‘the activities of non-
governmental entitics in outer space. . . shall require authorization and continuing
supervision by the appropriate State. . "’

In several recent years, in connection with the adoption of the New Constitution of
the USSR (1977) and the Law on the Ordet of Conclusion, Execution and Denunciation
of International Treaties of the USSR (1978)%°, 2 number of papers by Soviet lawyers
specializing in international affaits have been published touching specifically or
indirectly on the problems of the relationship of the international and domestic law. 1t
These questions have been discussed at the annual meeting of the Soviet Association of
Internadional Law in 1979.

The Soviet theory of international law is undivided on the fact that international
law and domestic law are two independent legal systems which function in different
spheres while being closely interrelated. Neither of them, as a complete system, prevails
over the other but both are under strong reciprocal influence and are in need of
coordination,

Since we regard international and national law as two legal systems operating in
different sphetes, we are bound to make a logical conclusion that the rules of national
law, provided they have not also become treaty or customary international rules, cannot
regulate inrernational relations; and the international legal rules which have not become
national rules, cannot regulate domestic relations. At the same time, however, it should
not be overlooked that while the rules of national law express the will of only one
sovereign State and are not therefore binding for other States owing to the principles of
sovereign equality and independence of States; the rules of international treaties, a party
of which is a given State, reflect the will of that State too.

t93ubsequently referred to as the Law of 1978. See its text in the Reports of the Supreme Sovier of the
U.5.8.R., 1978, No, 29, art. 439,

1See Usenko, '“Theoretical Problems of the Relationship of International and Domestic Law,"” 1977
Sovier Y. B. Int'l, L. 57-90; Lukashchuk, ‘“The Relationship of the Domestic and International Law in the
Light of the New Constitution of the U.8.S.R.,” 8 Mezhdunarodnye Otnosheniya i Mezhdunarodnoye Pravo
313 (1979); Tunkin & Mullerson, “The Law of International Trearies of the U.S.S.R.,"” Sovietskoye
gosudarstve i prave, 1979, N 2, p, 22-31; Talalayev, ‘The Law of International Treaties,”” M.
Mezhdunarodnye Omosheniya 161-165 (1980); Talalayev, ©The Law of International Treaties of the U.S.5.R.
in the Service of Peace,”” M. Yurdicheskaya Literarura 41-60 (1979).
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Having underiaken an international treaty obligation, 2 State owing to the
principle of pacia sunt servanda is bound to undertake all the necessary measures to
prevent the violation of the obligation by actions of its physical or juridical entities.
International law leaves the choice of the relevant techniques and means to the
discretion of the State concerned, without predetermining the mechanism of the
national implementation of the rules of international law.

With the idea of observing its international obligations a State may adopt spccm.l
laws or other normative acts which create, alter or repeal domestic rules and thus,
seemingly transform international legal rules into rules of national law which is the so-
called transformation act'2. We use the expression ‘‘seemingly transform’’ because, in
‘real fact, we deal i in such cases not with a transformation of international rules into
domestic ones, but with the emergence of domestic rules which correspond to
international ones.

Wide use is also made of different types of the so-called acts of referral or referral
rules which do not establish new rules of national law, but rather authorize the
application of rules -of international treaties to one or another area of internal
regulation }* Most likely, requests addressed to State and other organizations and
persons to take guidance from the provisions of an international treaty, which are made
sometimes upon ratification (approval) by the supreme authority of the State might be
considered a form of referral. However, even in the absence of specific transformation or
referal acts, it is improper, to our mind, to conclude that in this event, provisions of
international treaties, which are binding for 2 given state, may be viewed as
unobligatory by state organs which are responsible for the observance of state
commitments. Such a conclusion would be direcily contradicting the principle of
observing in good faith international treaties by states. It would be more proper to
conclude that in this event, a State taking guidance from certain considerations had
found it unnecessary to issue a specific internal act, in the understanding that even in its
absence the treaty provisions would be observed by the relevant organs. In this case, the
ratification (approval} of a treaty can he viewed as a tacit authorization of its application
by appropriate organizations. A different interpretation would be tantamousnt to a State
failing to create the necessaty national normative ordinances and deliberately giving way
to violations of its international legal obligations.

The intrastate binding nature of international legal rules sets the moment a treaty
encers into force for the given state. It is therefore important that it should be timely
published or in any other way broughe to the notice of the organizations and entities
concerned. As it was indicated earlier, in some cases, this is accompanied by the
institution of appropriate rules of national law; in other cases, the matter at issue is
simply the application of definite rules of international treaties in the internal sphere of
a state. It is known that international and national rules differ by their legal and social
nature. It is therefore, not always expedient or possible to “‘transform’’ international

2A number of Soviet authors use the term '‘transformation’ in a breader meaning of the word to
designate any jutidical relationship of international and npational law. According to these authors, the
application of international rules to national sphere is impossible withour transforming them into rules of
narional law. See more abour this in Usenko, s#pr2 note 11, at 67-80.

135g¢ Tunkin & Mullerson, s#frz note 11, at 29,
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rules into national, At times it is simply enough to apply the requirement of
international treaties by competent organs. This is besides saying that there is the
category of the so-called “‘selfexecuting’’ treaties which relate only to the state as a
whole.

It should be also borne in mind that ali the known juridical-technical models of
domestic observance of international treaties have their advantages and drawbacks. Let
us say, that simply to declare all international tréaties concluded by a given state a part
of the law of the land does not, as such, guarantee the observance of the provisions of
these treaties in the domestic sphere. Thus, in the U.S.A. where this formula is adopted
under Article VI of the Constitution, there operates, according to Ametican lawyers, a
rule in keeping with which *‘federal statute prevails not only over a previous statute, but
also prevails over previous international treaties and agreements.”’ 4 In other words, the
national law of the United States being placed on an equal standing with the rules of
" international treaties might repeal the operation of the latter in the internal sphere

following the ptinciple of Jex posterior derogat prior and thus entail the violation of
internarional obligations contrary to the principle of pacta sunt servanda. Besides this,
the treaties, though they are declared “‘the supreme law of the land,”’ require an
implementing legislation to be operative in U.S. courts.

Let us now turn to the relevant rules of Soviet legislation. Article 29 of the
Constitution of the U.8.S.R. determines that *‘the U.8.8.R. s relations with other states
are based on. . . fulfillment in good faith of obligations arising from the generally
recognized principles and rules of international faw, and from the international treaties
signed by the U.S.S.R.”’. This means that the generally recognized international legal

" principle of observing in good faith international obligations is also a constitutional
prindiple in the Soviet Union. -

The Constitution of the U.S.S.R. just as the constitutions of the majority of other
countries, does not contain a general provision regarding the order of operation of
international legal rules in the territory of the U.S$.S.R. or regarding the order of settling -
collisions between national and international legal rules. At the same time, as it is
correctly pointed out by I.1. Lukashchuk, “constitutional formalization of the principle
of obseivance of international obligations in good faith means that all organs,
organizations and individuals who come under the operation of Soviet law are bound to
respect rules of intetnational law, This obligation arises from the Constitution itself and
does not require a confirmation by an additional legislative act.””16 We may add that
Soviet legislation does not make this obligation subject to some preliminary condition of
embodying rules of international law into rules of Soviet domestic law.

The need in appropriate national normative acts is determined by the Council of
Ministers of the U.S.S.R. which is instructed to take measures to assure the observance of
international treaties signed by the U.S.8.R." Suggestions about the adoption of acts of

Gorove, ‘‘Legal Aspects of the Space Shattle,"’ 13 Int’l Law. 157 (1979},
BDeSaussure, suprz note 9, at 185; Gorove, supra note 14, at 157-58.
16Lukashchuk, szpre note 11, 26 9.

1A, 131, § 6 Constitution of the U.S.5.R. and arr. 20 of the Law of 1978, suprz note 10.
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domestic law necessary for the observance of an international treaty signed by the
U.8.5.R. are submitted by ministries, State Committees and administrations of the
17.5.8.R. concerned, upen agreement with the Ministry of Justice of the U.8.8.R. as per
Article 24 of the Law 6f 1978. These State organs may issue also their own normative acts
if they are necessary and would assure the observance of international obligations.

The provision of the Law of 1978, namely that ‘‘ministries, State Committees,
administrations of the U.S.5.R., Councils of Ministers of Union Republics and other
state organs whose sphere of competence covers questions regulated by international
treaties of the U.S.S.R., assure the fulfillment of treaty obligations undertaken by the
Soviet side’” .. . is of a fundamental importance for the question which we are
considering (Article 21). This provision of the Law of 1978 directly provides for not only
international legal, but also the national legal binding character of the treaties, a Parey
to which is the Soviet Union.'® Again, the binding nature is unconditional and not
subject to a preliminary embodiment of international legal rules into rules of domestic
law.

It may be concluded from all this that, according to Soviet legislation, provisions of
international treaties concluded by the Soviet Union even in the event when no
corresponding national normative act has been issued are binding for the state organs
within their terms of reference.

As it was mentioned earlier, the Constitution of the U.S.S.R. does not carry any
general rule in case of a collision between the rules of Soviet law and rules of
international rreaties. At the same time, a number of laws of the U.8.5.R. and of Union
Republics stipulate that in case of such collisions, the rules of international treaties
should be applied. Such formulations are included into the fundamentals of Soviet
legislation for 20 spheres of regulation which make it possible to speak about an
emerging principle.® Considering, however, that this nule is-not on record as 2 general
rule in the Law of 1978, it would most likely be premature to extend it automaticaliy to
all possible cases of collisions between the rules of the law and of the treaty.2°

With the idea of avoiding such collisions, the Law of 1978 provides for a number of
measures, both in the stage of preparation, conclusion and ratification of international
treaties, and in the process of their internal implementation. Thus, in keeping with
atticle 6 of the Law of 1978, '‘suggestions to conclude international treaties of the
U.S.8.R. which establish other rules than those contained in Soviet legistation are
submitted to the Council of Ministers of the U.S.8.R. upon agreement of the Ministry of
Justice of the U.S.8.R."”

This requirement of the Law makes it possible, in case of need, to begin the process
of coordination of the rules of domestic law and the provisions of the future treaty at 2
very early stage. The same objective is in the requirement of the Law about obligatory
ratification of treaties which establishes other rules than the ones contained in legislative

#Tunkin & Mullerson, supra note 11, ar 28,

15e¢ A.A. Gromyko, Report at the Session of the Supreme Soviet of the U.S.5.R. on the Draft Law on
the Order of Conclusion, Execution and Denunciation of International Tteaties of the U.S.5.R. Pravda, July 7,
1978.

W Another point of view is offered by Lukashchuk, supre note 11, at 10-11; G.V. Ignarenko and D.D.
Ostapenko {eds.), internarional Law 82 {1978).
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acts of the U.S5.8.R. (Article 12, Part 1). Finally, to fulfill international treaties of the
U.S.8.R., as it was already mentioned earlier, whenever necessaty, a provision is made -
for the institution of specific legislative acts, the suggestions about adoption of which
should be agreed upon in advance with the Ministry of Justice of the U.5.5.R. In those
cases when collisions are possible with other rules of national law, such acts usually
authorize the application of appropriate provisions of an international treaty. The
system of mentioned measures minimizes the possibility of collisions between domestic
and international rules of law.

The important practical conclusion arising from these provisions of Soviet
legislation for the area of space law, which is of interest to us, is as follows. Despite the
fact that the ratification of multilateral general treaties on space was not accompanied by
the adoption of specific national normative acts in the Soviet Union in addition to the
Decrees about their ratification, the provisions of these treaties are legally binding not
only for the State as a whole in international relations, but also for appropriate State
organs and organizations which, within their competence, should apply them in their
work associated with the exploration and use of outer space.



ENERGY FROM SPACE: AN IMPERATIVE FOR INTERNATIONAL
CCOPERATION

Stephen Gorove™

One of the most important problems that the international community will have 1o
face in the yeats to come has to do with finding a long-term solution of how to satisfy the
ever-growing energy needs of the world, 2 problem which has become more acute in
view of the dwindling supplies of conventional fuel. One major proposal relates to the
utilization of solar energy for the generation and transmission of huge amounts of power
from geostationary satellites by microwave or laser beams down to earth for conversion
into electricity and eventual tertestrial use.*

Tt is anticipated that many technical problems will have to be resolved and very
latge financial outlays made before solar power satellites (SPS-s) can become
operational. It is also anticipated that there will be international implications such as,
for instance, those arising from the utilization of geostationary orbit,? frequency
allocation and the impact of microwave or laser beams on the environment,?

In view of these considerations, one of the key issues that policymakers will have to
face is whether the SPS system, its research and development, should be
internationalized and, if so, in what manner.

In order to arrive at a rational decision, a careful assessment must be made of the
pros and cons of internationalization with reference to the totality of the basic value and
institutional processes rather than on the basis of a single value or institutional
alternative. Positive or negative answets may well depend on the meaning of the term
“‘internationalization”’ and various possible forms which it may assume.? A full-fledged
analysis of the policy choice whether or not to internationalize should also take into

*President, Association of the United States Members of c};clntemanonal Institute of Spﬁcéﬂ Law;
Corresponding Member of the Incernational Academy of Astronautics; Chairman, Editorial Board, Journal of
Space Law.

"For details, se¢ Glaser, Power from the Sun: Its Future, 162 Science 857-886 (Nov., 1968).

24 comprehensive analysis of the legal implications of the utilization of geostationary orbit may be found
_in Gorove, The Geostationary Otbit: Issues of Law and Policy, 73 Am. J. Inc’l L. 448 (1979).

3Many of the internationai and domestic issues have been investigated in studies initiated by the U.S.
Department of Energy and the National Aeronautics and Space Administration, See, for instance, Carl Q.
Christol, Satellite Power System (SPS)—International Agreements (DOE/NASA, 1978); Stephen Gorove,
Satellite Power Systems—Internariona! Agreements {U.8. Dept. of Energy, 1978); see also C. E. Bloomquist,
A Survey of Satellite Power Stations (PRC Systems Sciences Co., Los Angeles, 1976); ECON, Political and
Legal Implications of Developing and Operating a Sazellite Power System-—Final Report (Princeton, 1977).

On microwave exposutre standards, see Gorove, Legal Aspects of Solar Power Satellites; Focus on
Microwave Exposure Standards, Proc. 22nd Collequium on the Law of Quier Space 1 (1980).

#"Internationalization’’ may be viewed to include bilateral as well as multilateral (regional or global)
agreements for the establishment of international cooperation pertaining to SPS research and development.
See. Gorove, Internationalization of Solar Power Satellites: Some Legal and Political Aspects, Proc. 23td
Colloquium on the Law of Outer Space 169, at 173 {1981).
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account other schemes of proposed intetparionalization such as, for instance, the
international regime governing the exploitation of the deep seabed or the resources of
the moon and other celestial bodies. Their relevance or lack of relevance with respect to
the internationalization of SPS should be clearly determined.

One major conclusion of a study of pros and cons could be that, in view of the
anticipated huge financial outlay required for the development of SPS, it would appear
10 be in the general interest to have the costs of research and development spread not
only domestically between government and private enterprise but also internationally
among nations of the world.* ‘

Another major conclusion could be that if the Agreement Governing the Activities
of States on the Moon and Other Celestial Bodiesé is ratified without reservation by the
technologically advanced counties, the establishment of an international regime to
govern the exploitation of solar energy through SPS, as such exploitation is about to
become feasible, will likely be regarded by an overwhelming majority of States an
obligation to be carried out in good faith by the Parties.?

Still another conclusion may be that a policy of internationalization would appear
to reflect both alermism and enlightened self-interest: on the one hand, solar powerasa
spacial resource would be used for the benefit of mankind and, on the other hand, an
international pool would be cost-saving. An additional advantage of such policy would
be that it would undercut any argument by the developing nations thar the current
system is inequitable inasmuch as the benefits of outer space utilization accrue only to
the space powets.

Yet another conclusion of a study of pros and cons could point to the disadvantage
of sharing control over the SPS, should the developed countries have to accept such
sharing as the price of internationalization.

Once the preference for internationalization of SPS as a policy option is established
{and it is urged that it should be established soon), the developed nations should
seriously consider taking global, near-global, regional or bilateral initiatives to pool
material and human resources for the development of SPS programs. As one of their
policy options, the technologically advanced countries could take a positive role in
calling for an international pool of resources to help in the assessment of the feasibility,
benefits and impediments associated with the development of sacellite power systems
and eventually assist in the development itself. Such scheme could include participation
by all countties in some form, through their contributions to natural and human
resources needed for the SPS program. Contributions could be taken into account when
the eventual benefits would be reaped after the SPS system became operational. This
would be to the advantage of all patticipating countries in that benefits would accrue

sStephen Gorove, Satetlite Power Systems (SPS)—International Agreernents 44/7 (U.S, Dept. of Energy,
1978). .

For a text of this Agreement, commonly referted to as ‘“Moon Agreement’’, see Annex to the U.8.
General Assembly Resolution (Doc. A/RES/ 34768 of 14 December 1979} which called for the widest possible
adherence to the agreement.

7A dertailed analysis of some of the legal and polirical considerations leading to this conclusion may be
found in Gorove, Internationalization of Selar Power Satellites: Some Legal and Political Aspects, Proc. 231d
Colloguium on the Law of Qurter Space 169 (1981}.
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commensurate to the amounts of contribution. Key issues will include the criteria on the
basis of which human and material resources will be evaluated and also the question
whether or not the total contribution by a single country or a group of countries ought to
be the sole factor in determining the distribution of eventual benefits. ’

In the implementation of its proposal the developed nations may conveniently
urilize almost all avenues of mnternational cooperation to atrive at an agreement. On the
politico-legal level the global approach may be initiated at the United Nations both
before the General Assembly and the Committee on the Peaceful Uses of Outer Space
(UNCOPUOS) and its legal subcommittees. With global approach at the technical
level, the resources and rich experience of ITU-related bodies should be fully utilized in
helping to investigate all relevant aspects of the SPS, including the effects of massive
mictowave power transmission on radio services. The technical Subcommirtee of
UNCOPUQS may provide further input and guidance as necessary. Specialized
agencies, such as UNESCO and WHO, may also be called upon for assistance in their
areas of competence.

On a less than global level, the expetience in the field of international satellite
communications may provide useful insights to draw upon for possibie framework.
Regional agreements in some regions may be more difficult to0 negotiate but
opportunities for such should be explored. Insofar as bilateral cooperation is concerned,
current research agreements on solar energy between some countries could be amended
to include cooperation in the development of SPS in whatever form it may be agreed
upon. Alternatively, entirely new bilateral or multilateral agreements may be concluded
involving both developed and developing nations.® Appropriate bilateral agreements
may also be considered with international regional organizations.

Initially, possibly for the next three-five years, these agreements could aim mainly
at coordinating feasibility studies, including effects of mictowave power transmission on
humans and biota as well as on radio services, research of technical problems,
determinations of approptiate sites for receiving antennas, and meeting of experts and
many other matters. Possibly, some of these topics (such as exchange of information,
coordination of research) are aiready covered in some current bilateral agreements
pertaining to solar energy and, to that extent, this may facilitate negotiations. In the
conduct of negotiations, the Parties may wish to proceed on a case-by-case basis taking
into account their general relations.

Insofar as specific imitiarives for internationalization of the SPS system are
concerned, it appears reasonable to assume from past experience that the global options
would likely encounter more difficulty than the regional or bilateral arrangements. A
great deal may depend on the pature and content of the proposed arrangements, the
internarional political climate, bilateral relations, anticipated benefits and deprivations,
and many other factots. :

There appears little reason that would preveatr the developed countties from
pursuing virtually all of the indicated international avenues simultaneously. Past
expetience, for instance, in the field of development of international agreements for
safeguarding the peaceful utilization of atomic energy show that the United Stares
entered into many bilateral agreements while ir simultaneously championed the

8For an elaborate discussion, see Gorove, Solar Power Satellites: Framework for an International
Cooperative Agreement, Proc. 23rd Colloquium on the Law of Queer Space 165 (1981).
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esiablishment of the International Atomic Energy Agency which for many years did not
come into existence.

International arrangements on whatever scale (bilateral, multilateral, regional,
neat-global or global) would appear to give the SPS program a substantial boost both
psychologically (prestige-wise) and materially, particulatly if all or most of the
developed and developing countries participate. As intimated beforehand, it would also
take off the edge of the charge of injustice and inequity advanced by many developing
nations. Also, once such agreements are negotiated, it is unlikely that countries would
create difficulties in relation to the use of the geostationary orbit by invoking claims of
sovereignty or the *‘common heritage”” principle or with respect to frequency allocation
or perhaps even exposure standards. AH in all, a cooperative program on the
international level would likely speed up rather than retard the development of the SPS.

Should an international cooperative effort for the development of the SPS prove
completely unsuccessful—which appears somewhat unlikely—and should the Moon
Agreement not be ratified or ratified with reservation pertaining to SPS utilization, the
technologically advanced countries could still continue their own development programs
and put their conscience to rest in the firm knowledge that current practices and
recognized principles of international law are fully supporting the principle of freedom
of use of outer space and that they have made a good faith effort to attempt to
implement in a concrete manner the ‘“‘common interests’’ principle of the 1967 Quter
Space Treaty® and open the door for wide international participation in the SPS program
on the basis of equity and fairness. :

95ee Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space, -
Including the Moon and Other Celestizl Bodies, January 27, 1967 (effective October 10, 1967), [1967] 18
U.S.T. 2410, T.LA.S. 6347, 610 U.N.T 8. 205, Art. §.



ESSENTIAL FEATURES OF INTELSAT:
APPLICATIONS FOR THE FUTURE

David M. Lesye™
Introduction

International cooperative activities in outer space afe increasing and will require a
variety of institutional forms, mechanisms and approaches. This article will focus on
some concepts concerning the ways in which these activities can be organized. These
concepts are drawn from the experience of one particular international organization, the
International Telecommunications Satellite Organization (INTELSAT),! dealing with
one particular set of space-related activities: space communications. This expetience,
however, may have some broader applicability not only to space-related activities but
also to other areas of international cooperation as well. '

It should be emphasized that INTELSAT is not a model. It is not possible to take
one organization developed in one context and at a particular time and simply apply it
in another context and at another time. Morever, INTELSAT deals with satellite
commmunications, which is only one small part of the range of outer space activities. But
the particular institutional features and mechanisms of INTELSAT are not limited to or
only reflective of problems concerning satellite communications. Rather, they can be
regarded as responses ot solutions to particular sets of problems or needs.

This article addresses five specific problemn areas: firsz, the question of timing the
institutional arrangements; second, the question of combining political and technical
aspects; #hird, the question of management; fowrzh, the interrelated questions of
finance and control; and /24 the matter of technology transfer.

1. The Problem of Timing the Institutional Arrangemenis

It goes without saying that it is not easy to judge the right time to establish an
international institution and its set of arrangements. In areas with a heavy technological
component, there is the risk of being premature and acting before the technology, ot
perhaps more accurately, the application of the technology, has sufficiently jelled to
permit a realistic assessment of the most appropriate institutiopal arrangements.
Sometimes, even if the technology is defined and its application is clear, it may not be
possible, for political or other reasons, to reach agreement on institutional
arrangements. In short, institutional arrangements do not exist in a vacuum,

It also may not be wise to place too much reliance on the existence of an
amendment process fater to revise institutional arrangements in the light of experience.
Many international agreements, particularly those establishing institutional
arrangements, are a bundle of interrelated compromises adopted as a single package

*Legal Adviser, INTELSAT, Washington, D.C.

1Agreement Relating to the International Telecommunications Satellite Organization, 1NTET.SAT,
August 20, 1971, [1971] 23 U/.S.T. 3813, T.LA.S. 7532.
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afeer 2 long struggle. It may be very hard to start amending one aspect without having a
“tipple effect’” on other interrelated aspects. Moreover, once a precedent is established
to commence the process of amending an agreemént, the door may be opened to
frequent amendments or attempts at amendments on a wide range of matters.
Consequently, there may be a strong reluctance to commence using the amendment
process for adjusting the institutional arrangements to changing conditions, even if
specific changes can be amply justified.

Concerning timing, the choice does not have to be between all or nothing—
between either establishing a complete set of international arrangements or deferring
any action until a later date. This efzher/or choice is a fallacy. In this respect, one aspect
of the INTELSAT arrangements—involving a phased transition in the establishment of
the Organization—may have some general applicability.

INTELSAT was established on an interim basis in 1964 by an '‘Agreement
Establishing Interim Arrangements for a Global Commercial Communicarions Satellite
Consortium,”’? which clearly contemplated that it would lead to a pemmanent or
definitive form of organization. A time period was specified in the Agreement for a
study to be conducted by the international governing body, called the Interim
Committee, and submitted to all members. The report was to consider: “‘among other
things, whether the interim arrangements should be continued on a permanent basis or
whether a permanent international organization with a General Conference and an
international administrative and technical staff should be established.”’3

The 1964 Agreement provided for the convening of an international conference to
consider the report and set a target date of 1970 for the entry into force of definitive
arrangements adopted by the Conference. However, no fixed deadline was set for the
end of the interim arrangements and for the transition to permanent arrangements; in
the absence of agreement, the interim arrangements as a formal matter could have
continued indefintrely.

In 1964, when the interim atrangements were established, it was premature, both
technically and politically, to establish a permanent international organization with a
sufficiently large degree of authority to manage fully a complex acrivity such as the
global communications satellite system. In that early stage of space acuvities, the
technology and expertise resided largely in one country, the United States. At the same
ume, the nature of the activity—establishing paths of communications between
nations—required some form of international cooperation. Thus, it was not too eary to
set up some international framework and to make provision for a later transition to a
MOre petrmnanent atrangemeit.

The international negottations to establish these permanent arrangements, which -
stretched over more than a two-year period from 1969 to 1971, were far harder to
accomplish than setting up interim arrangements of course, because the arrangements
were to be permanent. Yet here, too, the issue that proved to be the most difficult one
to resolve concerned the shift from management of the system by a national entity to
management by the international organization itself, The ezther/or dilemma referred to

2Agreement Establishing Interim Arrangements for a Global Communications Satellite System, [1964]
15(2) U.S.T. 1705.

31d.
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above was avoided and a six-year transition scheme was worked out (as described more
fully below). . :

The applicability of this type of phased-timing arrangement to other areas depends
on many factors, such as the technology involved, the political situation, and the prior
history of cooperation. For example, in the case of the international organization created
to own and operate a communications satellice system to provide maritime services, the
situation was quite different: more than a decade had passed in which the technology
had matured and its application had been defined, and experience had been gained
with the workability of institutional arrangements in the form of INTELSAT.
Accordingly, there was not the same need to proceed more slowly with a phased
transition ifito an international organization. In other activities which ate yet to emerge,
such as space platforms, the situation undoubtedly will be different, calling for
different atrangements.

2. The Question of Comébrining Pofitical and Technical Elements

There are many international cooperative activities in technical areas, such as
healih, aviation, food standards, communications, energy, etc. Much of the work at the
national level in connection with these activities is done primarily by the technical
government ministries and the departments concerned rather than by the foreign
ministries. This wotk includes development of positions, representation at international
mectings and subsequent implementation of the international standards, regulations or
recommendations. ,

It is a fallacy to assume that in practice, governments are monoliths, speaking with
one unified voice. Very often, the technical experts and reptesentatives to international
conferences may have more in common with each other than each may have with their
respective foreign ministries.. In view of the common technical background and
education, shared professional concerns and goals are understandable and not at all
undesirable. At the same time. however, coordination of the technical and political
elements is obviously necessary at the national level as reflected in the various
governmental ministries. The question then becomes how appropriately to combine
both of these elements in an institutional framework concerned with international
cooperative activities. INTELSAT provides one example of how this question has been
answered.

INTELSAT is governed by two intetnational agreements: the Agreement setting
forth the basic provisions and principles and structure of the organization, signed by
governments through their foreign miniseries, and an Operating Agreement setting
forth more detailed financial and technical provisions and signed by the governments or
their designated telecommunications entities. In most cases these Signatories are the
ministries of communications of the countries concerned, but in some cases they are
quasi-public or private entities under varying degrees of governmental control or
supervision. {The most prominant example in this respect is the Signatory representing
the government of the United States in the Organization—the Communications
Satellite Corporation, a private corporation established by federal legislation to
represent the United States in the international arrangements for the global
communications satellite system.)
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INTELSAT’s structure contains three representative organs which reflect this
distinction between political and technical representation. First, the Assembly of
Parties, which meets evety two years, is composed of all States party to the Agreement,
and is primarily concerned with ‘‘those aspects of INTELSAT which are primarily of
mnterest to the Parties as sovereign States.’” Decisions ate taken on a one-country, one-
vote basis, and the principal reptesentation is provided by the foreign ministries.

Second, the Meeting of Signatories, which meets annually, is composed of all the
Signatories to the Operating Agreement, and is primarily concerned with financial,
technical, and program matters of 2 general narure. It is empowered to take certain
specified decisions of a general nature in these areas, such as raising the capital ceiling
and establishing general principles for utilization charges. Decisions are taken on a one-
country, one-vote basis, and tepresentation is provided by the Signatories, for the most
part, communications ministries; thus, it is more technically and operationally oriented
than the Assembly of Parties.

Thitd, the Board of Governors, which meets at least four times a year, is the organ
with the basic responsibility to take decisions covering the design, development,
establishment, operation and maintenance of the space segment. It is composed of
Governors representing Signatories with a certain minimum investment share, singly or
in combination, and, with certain limitations, Govetnots representing at least five or
more Signatories. Decisions are taken by weighted vote, each Governor casting a vote
equivalent to his Signatory’s investment share. The representatives of the Signatories to
the Board of Governots are officials concerned, ‘in their home countries, with the
operation and management of the satellite system, and generally have a management,
technical, or financial background. The Board, in turn, is assisted by several advisory
committees covering technical, financial, and planning mateers, and these groups are
comprised of specialists from their respective Signatory organizations.

This arrangement works well in practice. Decisions ate considered and taken by
technically oriented representatives who will have the responsibility, within their home
countries, for implementing these decisions (e.g., the construction of new earth
stations), and who have a direct and practical common interest in the continued viability
of the operational system. At the same time, recognizing that many decisions of a
““technical’’ nature have interwoven political and foreign policy aspects, there is, of
course, often consultation and coordination on particular issues by the Governors and
tepresentatives to the Meeting of Signatories with their respective foreign ministries.

The arrangement works because of the large degree of common interest among the
member states and because the subject mateer is not one in which controversial issues of
a political nature predominare. Whether this type of arrangement would work as well in
other areas would depend on such factors as the nature of the membership, the political
issues involved, and the extent to which a shared common interest existed.

3. The Question of Management

The question here is management on an international level of an operational
system. It is not a question of an international secretariat: almost all international
organizations have such secretariats, but such organizations are primarily concerned with
regulatory or coordinating functions. With the exception of the World Bank and its
associated institutions, there are almost no Intergovernmental organizations with a
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direct operational responsibility. Thus, INTELSAT’s experience as an international
orgapization with the direct responsibility of owning and managing 2 global
communications satellite systern may be instructive and of some applicability in other
situations.

As discussed earlier in connection with the question of timing, it is important to
avoid an e#ther/or dichotomy: either the international organization is entrusted with
management functions at one time or not at all, and either it will be entrusted with all
management functions or with none. As to both of these choices, the INTELSAT
experience indicates that there ate a wide range of alternatives which avoid this
dichotomy. The issues are to what extent, how fast, and under what terms should
effective management control be shifted from the national to the international level?
These are, of course, as much policy issues as technical or management issues.

Various transition schemes are possible to time the introduction of international
management arrangements. A principal feature of the permanent INTELSAT
Agreemnents was the provision for a phased shift from national to international
management over a seven-year petiod.

In the first phase, which extended from 1973, when the organization was first
established, to the end of 1976, the international staff was headed by a Secretary
General and 2 relatively small support staff. However, the technical and operational
management of the system was entrusted to the Communications Satellite Corporation,
which was the U.S. Signatoty to the Operating Agreement and had served as Manager of
the global system under the interim arrangements in force from 1964 to 1973. The
INTELSAT Secretary General had no direct authority to supervise this contractor, which
reported directly to the Board of Governors, but had a monitoring role to keep the
Board informed about its activities.

The second phase, from 1976 to 1979, saw a further shift in the direction of
international management. The Sccretary General became the Director General with
responsibility for all management services and for supervision of the performance of the
management services contractor. While the monitoring and reporting relationships in
this interim period were complex and would not have been devised by an efficiency
expert, they did reflect the realities of the situation.

The thitd phase, which commenced in 1979, in a sense matked the end of the
period of transition to international management. The management contract with a
national entity had ended, but the Agreements provided some criteria to help
determine whether all management functions would be conducted in-house or not.
Article X1(c} (ii) provided:

The Director General, on behalf of INTELSAT, shall contract our, to one of more
competent entities, technical and operational functions to the maximum exrent
practicable with due regard to cost and consistent with competence, effectiveness and
efficiency. Such entities may be of vatious nationalities or may be an international
corporation owned 2nd controlled by INTELSAT. Such contracts shall be negotiated,
executed and administeted by the Director General.

A significant portion of the functions previously contracted out were now assumed
by the Organization itself, with a consequent major increase in staff, including the ez
masse transfer from the contractor of the technical persennel who had previously
performed these functions. As part of this process, an expanded and revised
organizational structure for the Executive Organ was also established.
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in addition, in applying the criteria specified in the Agreement (and quoted
above), INTELSAT concluded two technical services contracts with the same entity that
had previously provided management setvices to provide assistance in certain defined
areas for periods of six and four years. An additional contract was also concluded for
specified laboratory services for a three-year period. These contracts differed from the
preceding management service contracts essentially in that the scope and discretion of
the contractor was greatly reduced and its role was confined to the performance of
specified tasks.

As these contracts come up for review in the next few years, judgments will have to
be made, in light of the above-quoted, mandated criteria, as to which specific functions
should be brought in-house, which should continue to be contracted out, to whom, and
under what arrangements. e - :

Quite obviously, the management arrangements. just described and theu'
transitional aspects reflect a particular sitnation and cannot automatically be applied in
other situations. For one thing, the international organization inherited an ongoing
operational system which was already under the effective management of a national
entity and upon which many countries relied for their telecommunications. Time was
needed to build up an international staff and to gain the requisite experience in this
highly spectalized activity.

In other areas, where an international organization could be put in place before an
operational system was established or complex activities were commenced, it might not
be necessary to have so elaborate a transition scheme. Moteover, in certain areas,
depending on the state of the technology and lis distribution, the question of the extent
to which certain technical and management functions should be contracted out to
national or other international entities could be resolved differently. What seems clear,
however, Is that if there is to be a division of the activities in question between the
international organization, on the one hand, and other entities, whether national or
international, on the other hand, the key to success is close cooperation and effective
wotking relationships, in view of the interrelated nacure of these activities.

4. Finance and Controf

The problems are: how is power and authority to be disttibuted among the
member states of an international organization? What critetia should apply?

Since the financial contribution and status of the members are different, one
cannot reasonably have a one-country, one-vote rule for those decisions having major
financial consequences. (At the same time, one must recognize the basic principle of
nondiscriminatory access by all members to the benefits and technology resulting from
the Organization's activities.)

It is easier, of coutse, to state the problem than to devise a workable solution. As
always, the particular solution will depend on the specific situation and context. But
here again, INTELSAT's experience may be instructive.

INTELSAT’s basic philosophy is that each member’s financial interest in the
Organization—its investment share—is sttictly proportional to its use of the system, as
determined on a annual basis. If member X’s use of the system, as measured in revenues
paid in a given year, is, let us say, 9%, then its investment share is 9%, and it is
required to contribute 9% of the costs incutred by the Organization in carrying out its
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activities. The corollary concept is that each membet’s vote in the Board of Governors,
the key organ that takes the key decisions relating to the establishment of the system,
including those having financial consequences, is based on its investment share. As a
member’s proportionate use of the system will fluctuate over the years, so its investment
share in the Organization and its voting power on the Board will also fluctuate. (There
are some exceptions to this basic principle, as applied to voting, to reflect the interests in
representation on the Board of those countries with minimum financial status in the
Organization, and in terms of the majorities necessary to adopt decisions. }

In practice, decisions are rarely taken on the basis of votes, but are normally arrived
at by consensus after a process of consideration and consultation over a petiod of several
meetings. This is especially true for significant decisions with major financial
COnSEqUEnces.

5. Transfer of Technology

In the course of international cooperative work, patticulatly in high technology
areas such as space activities, advanced technology in the form of tnformation and data
will be developed. The questions then are: how are the members of the Organization,
which financed the activity that produced the technology able to share in its fruits?
What rights should they have, what restrictions should be imposed, and how is the
information to be transferred to them?

INTELSAT has had some fairly elaborate experience in this area. Under its interim
arrangements, during the period 1964-1973, the basic principle was that INTELSAT
itself would own the.technical data and inventions that arose from work it financed,
such as contracts for the manufacture of spacecraft and research and development
contracts. In light of experience, this policy was changed in the permanent
atrangements, which entered into force in 1973, so that INTELSAT obtained only a
non-exclusive, royalty-free license to use the technology, with the developer retaining
ownership rights.

Under both systems, an elaberate procedure was developed to identify the technical
information and data and then to make arrangements for its transfer to those members
wishing to utilize it and to safeguard, from a proprietary standpoine, INTELSAT's rights
in such data. For example, determinations need to be made as to whether a particular
invention should be the subjecf of a patent application, and if so, in which countries
and which respective Signatories should be notified.

The arrangements, though complex, have worked reasonably well in practice in
termns of an effective transfer of the technology to members wishing to utilize it. One
area where practical solutions still need to be found is in the application of national laws
concerning dissemination of data. The applicability of this type of arrangement to other
areas would depend, among other factors, on the nature of the technology in question
and the degree of its demand by member states. In INTELSAT's case, while
INTELSAT's members benefited from the application of this technology to the global
system, as a general matter, they did not have the capability or need to utilize it directly
themselves, apart from the Organization. In other situations where such a widespread
need might exist, the arrangements might well need to be different.



COMMERCIAL PARTICIPATION IN SPACE ACTIVITIES
Martin Menter”

The United States extended to outer space its proven basic philosophy of private
and corporate ownership of the means of production and distribution with the
enactment and implementation of the Communication Satellite Act of 1962, which
gave birth to COMSAT—a private corporation ‘‘creared . . . for profit.””? The
corporation is authorized to create and, either by itself or in conjunction with foreign
governments or business enrities, operate '‘a commercial communications satellite
system.” '

The U.S. Civil Space Policy, announced on October 11, 1978,4 and various
legislative proposals introduced during the 96th Congress® reflect contemplation of -
increased participation of private enterprise in space endeavors. The President’s
announcement further stated that the Policy 'was to “‘confirm our support of the
continued development of a legal regime in space that will assure its safe and peaceful
use for the benefir of mankind.”’¢

Earlier, in June 1978, the President established a Space Policy Review Committee
within the Executive Office of the President, under the chairmanship of the Director of
the Office of Science and Technology, with the assigned objective, among others, of:
‘‘. . . the encouragment of domestic commercial exploitation of space capabilities and
systems for economic benefit and to promote the technological position of the United
States,”’7

A more recent White House Press Release of November 20, 1979 announced
assignment by the President of responsibility for planning and development of a civil
operationd! land remote sensing activity to the National Oceanic and Atumospheric

*Brig. Gen. USAF (Ret.): Of Counsel, Haffer & Alterrnan, Washington, D.C.; Vice-Pres., International
Institute of Space Law. .

Pub. L. No. 87-624, 76 Stat. 419, 47 U.5.C. 701, et. seq. (1962).

44, § 301.

T4, § 305(a) (1).

$White House Fact Sheer, Oct. 11, 1978, “'U.S. Civil Space Policy,” republished in Sen. Dac., 95th
Cong., Comu. Print of Senate Comm. on Commerce, Science and Transportatton ‘‘Space Law—Selected
Basic Documents’” {2d Ed.) 561-564 (1978},

8ee 8. 212, 96th Cong., “'The National Space and Aeronautical Policy Aet of 1979°"; §. 244, 96th
Cong., '‘Space Flight Policy Act of 1979""; S. 663, 96th Cong., ‘‘Earth Data and Information Service Act of
1979"; 8. 875, 96th Cong., '‘Earth Resources Information Corporation Act of 1979'' and H. R. 2337, 96¢h
Cong., ''Space Industtialization Actof 1979."

§0J.8. Civil Space Policy, supra note 4, at 561,

"White House Press Release, june 20, 1978, Presidential Directive on National Policy, republished in S.
Dac. 95th Cong. “*Space Law—Selected Basic Documents,”’ suprw note 4, at 559.
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Administration (NOAA) of the Department of Commerce. NOAA is to seek private
sector and international involvement in its planning with the view of eventual private -
sector ownership and management of the Unired States’ civil operational land remote
sensing activitics.

It 1s not this author’s intent to detail the many furare activities in space deemed
feastble by scientific o technical advances; however, a brief, broad summary is necessary
as a basis for discussion of space law implications. Of all activities in outer space,
communication is and will continue in the near future to be the most advanced, in terms
of commercial return on investment. New operational capabilities now are foreseen,
particularly with the new transportation systerns—such as the Space Shuttle® and ESA’s
Ariane. The latter has already made a successful initial developmental flight;
opetattonal use is foreseen as early as 1982,10

John H. Disher, NASA’s former Director of Advanced Programs, Office of Space
Transportation Systems, foresees that revenues ‘‘“from commercial operations in space
over the next 25 years will grow to tens of biliions of dollats per year. . . 7’1

The opening statement of Ambassador Peter Jankowitsch, Chairman of the U.N.
Committee on the Peaceful Uses of Quter Space (COPUOS), at the Committee’s 1979
session at the UN. contains an excellent concise recital apropos to future space
endeavors: '

We are now seriously considering daily flights to osbit which might serve and supply
large technical facilities such as tesearch laboratoties, astronomical taboratories, earth
resoutces observatoties, manufacturing facitities or communication centres. We are also
considering expanding direct-to-home television broadcasting throughout the world;
and erecting large structutes in space, stabilizing them and moving them about. The
possible early demonstration of a large structure that could be part of 2 large solar
experiment is under active consideration. And, finally, we are examining the possibility

The Nov. 20, 1979 Presidential action was ptemised upon an Interagency Task Force study, ““Private
Sector Involvement in Civil Remote Sensing,’’ dated June 15, 1979. A fatute system of apparent interest to
the private sector participants is the development of a complementary *'Stereosat’” system to produce third-
dimensional images.

9Giazer, 17 Colum. J. Fransnat’l L. 67, 97 (1978). Mr, Glazer, General Counsel of NASA Ames Research
Center, has observed that ownesship and control of U.S. registered space transportation systems mighr well
pass to the private secror 2s advanced shurtle systems start to provide general cartiage of goods and persons
between terrestrial and Earch-orbiting sites. '

10 International Implications of New Space Transportation Systems,”” U.N. Do, A/AC. 105/244 = 7,
10 {1979). Currently, NASA advises that due o an engine problern, Ariane operational status will be delayed
until catly 1982, -

uDisher, “‘Space Transportation, Satellice Setvices and Space Platforms,’” 17 Astropautics 2nd
Aeronautics 42, 67 (1979).
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of setting up large, earth-like communities several hundred thousand miles up in
space. i

Mr. Arthur Goldberg, our then Ambassador and U.S. Representative at the United
Nations, speaking on the floor of the General Assembly on December 17, 1966, stated,
**As man steps into the void of outer space, he will depend for his survival not only on
his amazing technology, but also on this other gift which is no less precious; The rule of
law among nations."’ 3

The foundation for the legal framework for commercial participation in space
activities is set forth in our initial U.N, sponsored 1967 Outer Space Treaty.!d Many
countries were interested in the signing of the Treaty as their territory was subject to
over-flights of the orbiting satellites and the treaty addressed their natural concern for
theit secarity and safety as well as their desire to share in this new, great adventure.

In this author’s 1959 thesis on *' Astronautical Law,"” 2 principal recommendation
was that the United States should ‘. . . within the United Nations invite all member
nations to jointy (1) disclaim rights of sovereignty over celestial bodies and (2) agree
that sovereignty over celestial bodies will be exercised as the U.N. General Assemnbly
may determine.’’13 : :

I was naturally delighted when President Eisenhower, in an address to the U.N.
General Assembly on September 22, 1960, specifically proposed adoption of the
principle that “‘celestial bodies should not be subject to national appropriation by any
claims of sovereignty.”’16 This concept became a guiding principle, unanimously

1234 U.N. GAOR (Supp. No. 20), Annex I, 23, ar 30 (1979). For articles setting forth in greater detail
fumure space endeavors, see: Report U.S. Comp. Gen. (OP/197413), Appendix I, ‘*The Near Term Potential
of Manufacruring in Space” (Jan. 31, 1980); NASA, Space Settlements—A Design Study, SP-413, 56, 60,
§7-110 (NASA 5P-413 1977); NASA A Forecast of Space Technology 1980-2000,"” Part 2, Section 1, (NASA
SP-387, Jan. 1976); NASA, Outlook for Space, a Report to the NASA Administrator by the Outlock for Space
Study Group, 178-180 (NASA SP-386 Jan. 1976); Waldron, Erstfield and Criswell, **The Role of Chemical
Engineering in Space Manufacturing,”’ Vol. No. 86 Chemical Engineering 80, (1979); Criswell, **Commercial
Prospects for Extraterrestrial Materials,”” 7J. Contemp. Bus. 153 (1978); Salkeld, **Space Colonization Now?"’
13 Astronautics and Aeronautics 30 (1975); O'Neill, **Space Colonies and Energy Supply to the Earth,”” 190
Science 943 (1975); Criswell, Glaser, Mayor, O'Leary, O’Neill and Vajk, *“The Role of Space Technology in
the Developing Countries,’’ a papet presented at NGO Forum on Science and Technology for Development,
Vienna, Austria {Aug. 19-29, 1979).

1356 Dep, State Bull. (1967); teprinted in U.S. Sen. Staff Report, 90th Cong., Comm. on Aeronautical
and Space Sciences, on 1947 Outer Space Tteaty, 14 (Comnm. Print. 1967).

4Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space,
Including the Moon and Other Celestial Bodies (hereinafter *‘QOuter Space Treary'’), Jan. 27, 1967, [1967] 18
U.8.T. 2410, T.1.A.S. 6347, 610 U.N.T.S. 205 (effective Ocr. 10, 1967).

UBMenter, ‘*Astronautical Law,”” M59-119, LC.AF., 72, U.S. G.P.O. 1960 0-544683; reprinted in S,
Doc. Neo. 26, 87th Cong. “Legal Problems of Space Exploration: A Symposium,” Sen. Comm. on
Acronautical and Space Sciences 397 (1961).

155, Doc. No. 18, 88th Cong. ‘' Documents on Internarional Aspects of the Exploration and Use of QOurer
Space, 1954-1962,” Sen. Comm. on Aeronautical and Space Sciences 12 (1963).
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adopted by the U.N. General Assembly'? and reiterated in the 1967 Ourter Space
Treaty: '‘Outer space, including the moon and other celestial bodies, 15 not subject to
national appropriation by claim of sovereignty, by means of use or occupation, or by any
other means.’ 18

In past discovery and exploration of land on Earth, the validity of a claim of
sovereignty over such land rested upon an ‘‘effective occupation’ over a ferrz nullius.
History is replete with conflicting claims leading to armed conflict. Without appropriate
international accord, States which established settlements on celestial bodies in space
might well be reluctant to then surrender whatever inchoate sovereignty rights they
accrued by such settlement. The time to resolve this foreseeable problem is before the
factual situation could develop.

The tenor of the 1967 Quter Space Treaty looked to international cooperation and
understanding rather than national rivalty for exploring and using outer space and its
celestial bodies.™® Such exploration and use was declared in the initial article to be *‘for
the benefit and interests of all countries” and “'the province of all mankind.”’ '

Activities in space or on a celestial body are expressly permitted by private
companies (‘‘nongovernmental entities””) of a State Party to the 1967 Outer Space
Treaty; however, “‘authorization and continuing supetvision’ of such State is
required.?® This apparently does not mean that a Government reptesentative is to be
ever-present with the commercial space activity. Rather, that the responsibie
Government agency or agencies would issue apropos regulatory directives within
statutory guidelines. By consultations, reports, inspections and investigation of reported
discrepancies, compliance should be assured. To a great degree, the supetvision would
be similar to and by the same regulatory agencies that corporations are today concerned
with on Earth.

The sponsoring State assumes international responsibility for the activities of the
commercial concern and for assuring that its activities conform to the State’s Treaty
obligatjons.2* The spounsosing State thus is liable for any damages sustained by another
State or its nationals caused by the commercial concern's space object launched by, or
whose launching was procured by, the sponsoring State.?? Under the 1972 Liability
Treaty, a tule of absolute lability is imposed upon the launching State for damages
caused by the space object on the surface of the Earth or to atreraft in flight; liability for
damages to another object in space is to be premised on fault.2 '

7J.N.G.A. Res. 1721/XVI (Dec. 20, 1961}, International Cooperation in the-Peaceful Uses of Outer
Space, id. at 226.

@uter Space Treaty, supra note 14, Arc. 11

195. Rep. 90th Cong., supr# note 13, at 22,

#Qurer Space Treaty, s#pre note 14, art. VL

2177, art. [X.

22, art, VIL

2Convention on International Liability for Damages Caused by Space Objects, Mar. 29, 1972, [1973] 24

U.S.T. 2389, T.I.A.S. 7762, {effective Oct. 9, 1973), arts. 11, I If claim is made ro the launching State, its
recoupment against its cornmetcial entity would be governed by the contract between them.
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Ownership of objects of a commercial concern cairied into outer space or
constructed in outer space or on a celestial body is unaffected by their presence in outer
space or on a celestial body.?* In 1979, Congress authorized the NASA Administrator to
obtain liability insurance for users of the Space Shuttle to protect them from third party

-darnage claims resulting from approved space activitics.2? _

Under the 1967 Outer Space Treaty, personnel of a commercial concern aboard a
spacectaft or while on a celestial body or otherwise in outer space, and space objects of
the commercial concern, are subject to the ‘‘jurisdiction and control” of the State of
registty of the space object which carried them into space,?¢ subject to agreed
arrangements where another State under international law may also have jurisdiction.??
This imposes on States the requirement of having authority to exercise jurisdiction and
control. The present Congress is considering legislation®® to extend U.S. jurisdiction
over crimes aboard aircraft to spacecraft, and otherwise, over offenses where ‘‘the
offense is committed by or against a national of the United States at 2 place outside the
jutisdiction of any nation,”’ which of course would embrace incidents on the moon or on
space stations or other habirats in space.?® However, suppose the offense on a U.S. space
station or facility on the moon is committed by and against non-U.S. nationals. Quare,

#Qyter Space Treaty, suprz note 14, are. VIIL Similar recical is contained in art, 12(1) of the proposed
Moon Treaty (*'Agreement Governing the Activiries on the Moon and Other Celestial Bodies'”) which
agreemient, without objection in the U.N. General Assembly has been commended for States’ signature and
tatification. For U.N. Resolution and appended text of Moon Treaty, see U.N.G.A. Res. 34/68 (1979),
Annex. -

#Pyuh. L, 96-48 {enacted on Aug. 8, 1979) modified section 308 of the National Aeronautics and Space
Ace of 1958, as amended, providing for insurance and indemnification under regulations to be prescribed by
the NASA Administrator, For a detailed discussion of the ¢nactment, see Mossinghoff, “Managing Tort
Liability Risks in the Era of the Space Shuttle,”’ 7 J. Space L. 120 (1979).

Quter Space Treaty, suprz note 14, art. VIII. It may be noted that the Moon Treaty contains a similar
reciral of jurisdiction and conrrol by Parties to the Treaty *‘over their pefsonnel, space vehicles, equipment,
facilities, stations and installations on the moon,”” See Moon Treaty, U.N.G.A. Res, 34/68 (1979}, art. 12(1).

27 Arricle 11(2) of the Convention on Registration of Objects Launched Into Qurer Space (1976}, T.1LA.S.
8480 (cffective Seprember 15, 1976), provides that where there are two or more “‘launching States™
jurisdiction may be exercised by a launching State other than the Scate of Registry in accordance with an
agreement herween or zmong the launching Srates. As such jurisdiction is not exclusive, a nonlaunching State
having jurisdiction under other actepted principles of international law may exercise such jurisdiction
pussuant to agreement with the launching State(s). For example, under the “*nationality principle’’ a State’s
taw making body can extend its jurisdiction over offenses by its nationals wherever occuring.

mee, §. 1722, 96th Cong., Ist Sess. (1979), H. R. 6915, 96th Cong., 1st Sess. (1979), which is currently
under review of its sponsors for purposes of 2 bill proposal inte the 97th Congtess.

2374, Proposed ''Criminal Code Reform Act of 1980"° 8. 1722, 96th Cong., st Sess. (1979) brings
spacecraft within the 'special aircraft jutisdiction of the United States” {(§203(c}) by the novel method of
defining the word “aitcraft’” as “‘including any craft used or designed for flighs or navigazion in ajr or‘in
space’” (§111). The recital as wo extrarerritorial jurisdiction of the United States is set forth in §204 (j) of 8.
1722. The bill was favorably reported out of the Senate Judiciary Committee, with amendments (see, 5. Rep.
No. 96-553). A simifarly entitled House bill H. R. 6915, 96¢th Cong., has been introduced as H. R. 1647 in the
97th Congress. .
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whether U.S. jurisdiction would obtain under the further recital for extraterritorial U.S.
jurisdiction where

the offense is comprehended by the generic terms of, and is committed under
circumnstances specified by, a treaty or other international agreement, to which the
United States is a patty, that provides for, or requires the United States to provide for,
federal jutisdiction over such offense. 0

While at this writing the foregoing proposal is yet to be enacted, the more
immediate needs as to U.S. criminal jurisdiction over persons aboard U.S. Space Shuttle
flights has been effected. On March 7, 1980, a final rule of the NASA Administrator
was published in the Federal Register vesting ‘‘absolute authority’” in the Commander
of the Space Transportation System (STS) to enforce order and discipline during all
flight phases of an STS flight and to take action necessaty “‘for the protection, safety,
and well-being of all personnel and on-board equipment, including the STS elements
and payloads. . . ."’3t This was an exercise of authority vested in the NASA
Administrator by the National Aeronautics and Space Act of 1958.32 Violation of the
STS Commander orders subjects the offender to a possible fine of up to $5,000 or
imprisonment for one year, or both.?? Military personnel, wherever petforming assigned
duties, are additionally subject to U.S. jurisdiction under the Uniform Code of Military
Justice, 24 . — ..

i Objects and personnel of a commercial concern in outer space should be accorded
the benefits recited in the ‘‘Rescue and Return of Astronauts Agreement.”’3® The
Agreement does not use the term *‘Astronaut’’ that appears in the title but speaks of
rescue of *‘personnel of a spacecraft’’ and of obligations ‘‘to recover and return a space
object”” to the representatives of the launching State.® To safeguard the lives of all
persons on the moon, the Moon Treaty expressly states thart all persons on the moon are
to be considered as *‘Astronauts’” within the meaning of Article V of the 1967 Outer
Space Treaty and as ‘‘personnel of a spacecraft’” under the Astronaut Agreement.3”

307, § 204 (k), S. 1722 Tt will be recalted that under art. VII{ of the QOurer Space Treaty the State Party to
the Treaty on whose registry an object launched into curer space is carried **shal! retain jurisdiction and control
over such object, and any personnel thereof, while in outer space or on a celestial body.”’ :

53114 C.F.R. §1214, 45 Fed. Reg. 14845-14846 (1980).

32§ 203 {c}, § 304 (a), 42 U.S.C. 2455 (a), 2475 {c).

318 1.5.C. 799.

sAre. 2, U.C.M.J., 10U.8.C. 802.

3 Agreement on the Rescue of Astronauts, the Retutn of Astronauts and the Return of Objects Launched
Into Quzer Space, April 22, 1968, 191J.5.T. 7570, T.L.A.S. 6599, 672 U.N.T.S. 119 {effective Dec. 3, 1968).

36/4, arts. 1-5.

3"Moon Treaty, s#pre note 24, art. 10. Under Ast. V of the Outer Space Treaty, astronauts are 10 be
regarded as “‘envoys of mankind’’ and States Parties to the Outer Space Treaty are to *‘render to them all
possible assistance’ in the event of accident or distress; further, “*astronauts of one State Party should rendet
all possible assistance to the astronauts of other States Parties.”” :
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In light of the conceived space settlements, whether on the moon or on space
scations in space, the need for extension of beneficial civil law to such habitats is readily
foreseeable. This will require considerable study by international law specialists. One
approach that should be examined is the precedent which Congress provided for the
Trust Territories of the Pacific Islands. A High Commissioner of the Trust Tetritories,
appointed by the President with the advice and consent of the Senate, was vested with
all legislative, executive and judictal authority necessary for it’s civil administration . It
should be remembered that the jurisdiction then provided was over territory for which
the United States did not have sovereignty. This, of course, would be analogous to the -
status of space stations in space or on the moon.

Would the proposed Moon Treaty enhance or restrict commercial activities in
. space? Thete has been some opposition expressed by members of the Congress.
Individuals representing varying interests, magazine articles and some industry
newspaper advertiserments have urged the Government against signing and against
ratification of the Treaty. :

This opposition appears firmly to believe that private industry would not invest in
space activities involving exploitation of the natural resources of the moon. Such belief is
premised upon interpretation of undefined terminology of the treaty as requiring the
sharing of resulting profits and perhaps business secrets with States that had not shared
in the exploitation costs.

The apparent dilemma was introduced with the adoption of the phrase in Article
11(1) of the Moon Treaty: ‘‘The moon and its natural resources are the common
heritage of mankind which finds its expression in the provisions of this Agreement, in
particular in paragraph 5 of this article.”’3% The referenced paragraph 5 recites, '

3848 1J.5.C. 1681 (2) en# 1681a.

3For text of Moon Treaty, see U.N.G.A. Res. 34/68 (1979), Annex. The “‘common heritage’’ concept
was ot in the initial proposed *A Draft Treaty Concerning the Moon™ submited by the U.S.S.R. in
Novembet 1971 to the U.N. First Committee of the General Assembly (U.N. Doc. A/C.1/L. 568) which draft
was specifically taken note of by the U.N. General Assembly in its request 1o COPUOS and its Legal
Subcommirtee to consider as a priority matrer the question of the elaboration of a draft internarional treaty
concerning the moon, U.N.G. A. Res. 2779 (XXVI) (Nov. 29, 1971). The common hetitage concept, however,
had previously been suggested during the 1970 U.N. COPUOS Legal Subcommirtee meeting by Argentina in
a proposal dealing solely with the use of the natural resources of the moon and other celestial bodies (U.IN.
Daoc. AfAC.105/C2/L.71 and Corr. 1). It was adopted in 2 U.S. drafr proposal, during the 1972 Legal
Subcommitiee session, for 3 moon teaty (LN, Doc. A/AC.105/C.2(XT)WP12 Rev. 1, Aprl. 17, 1972). Little
ptogress was made from 1973 to 1978 when z draft revision of the teamining issues, after informal
consultations, was proffered by Austria. It was generally recognized that if the key issue concerning natural
resources of the moon was resolved thar a compromise solution of the others would immediately follow. While
the Legal Subcommittee was unable to reach a consensus during its 1979 session for want of vime and the need
for further consultation with home governments on a proposed compromise, the Subcommictee suggested
that its parent Committee, COPUOS, in its forthcoming 1979 Session, considet its concluding a dtaft treary
(U.N. Doc. 105/240, April 10, 1979, pass. 35, 38). During the COPUCS meeting a compromise was
adopted, suggested by Brazil, to limit the breadth of the term common heritage in exchange for withdrawal of
a proposal for deferment of exploitation of the natural resources of the moon. This resulted in completion of a
draft text for consideration by the U.N. General Assembly.
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States Parties to this Agreement hereby underizke to establish an international regime,
including apptopriate procedutes, to govetn the exploitation of the natural resources of
the moon as such exploitation is about w0 become feasible. This provision shall be
implemented in accordance with Article 18 of this Agreement.4

The ‘“main purposes’’ of the international regime, as recited in Article 11(7), are to
be the orderly, safe development and rational management of the natural resources of
the moon, the expansion of opportunities in the use of such resources, and an

. . . equitable sharing by all States Parties in the benefits detived from the resources,
whereby the interests and needs of the developing countries, as well as the efforts of
those countries that have contributed either directly or inditectly to the exploration of
the moeon, shall be given special consideration.”

Another recital presently concerned, in Article 11(3), provides:

Neither the surface not the subsutface of the moon, nor any part theteof or natural
resource in place shall become the property of any state, . . . or of any natural person, 4!

49Moon Treaty, suprz note 24, art. 18. The referenced art. 18 provides that consideration of the question
whether exploitation is about to become feasible will be 2 provision agenda item of the UN.G.A. ten years
after the Treaty has come into force, and also be for elecuive consideration by a review conference at anytime
aftet the Treary has been in force for five yeats at the request of one-third of the Srates Parties to the Treaty
with the coticutrence of the majotity of the States Parties.

414, par. 3 art. 11, Par. 3 of art. 11 continues: “*“The placement of personael, space vehicles, equipment
facilities, stations and installations on or below the surface of the maon, including structures connected with
their surface or subsurface, shall not create a right of ownership over the sutface or subsurface of the moon or
any area thereof. . . Other paregraphs of asticle 11, of concern, provide:

*“2,  The moon is not subject to national appropriation by any claim of sovereignty,
by means of use of occupation, or by any other means.”” (It may be noted that
this wording is identical to that used in azt. II, Curer Space Treaty, relative to
“‘outer space, including the moon and other celestial bodies™).

4. States Parties have the right to exploration and use of the moon without
discrimination of any kind on a basis of equality, and in accordance with
intetnational law and terms of this Agreement.”” (This is similar 1o 2nd par., ar.
I, Quter Space Trearty.

*8.  All the acrivities with respect to the national resources of the moon shall be
carried out in a manner compatible with the putposes specified in paragraph 7 of
this article and the provisions of article 6, paragraph 2, of this Agreement.”

The lacrer, reference in pertinent patt, recites that
**States Parties may in the course of scientific investigation alse use mineral and
other substances of the moon in quantities appropriate for the support of their

missions,”’

The substance of the par. 7 reference has been set out in the text of this paper.
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It should be noted thar the inidal recital of the Moon Treaty provides that its
provisions relating to the moon ‘‘shall also apply to other celestial bodies within the
solar system, other than the earth. . .”’

A reading of the Moon Treaty readily reveals the problems or issues concerned, such
as ascertaining the conceptions envisioned by the use of the terms *'common heritage of
mackind,”” "*an international regime to govern the exploitation of the natural resources
of the moon, as such exploitation is abour to become feasible,” ‘‘equitable
sharing. . .in the benefits derived from those resources,”” ‘‘developing countries,”
“celestial bodies’” (patticularly as including asteroids) and *‘natural resources in place.

LRI

In legislative drafting, phrases used to resolve conflicting views sometimes give tise
to problems of interpretation. Greater difficulty frequently arises where the drafting is
by an international body, where language differences are present and where substantive
changes in text may entail the representatives’ obrtaining clearance with their home
State. In the Legal Subcommittee of COPUQS, agreement is obtained by consensus;
that is, agreement is obtained only after no further objections are made to each of the
provisions severally and collectively considered. As objections are made, piecemeal
changes are suggested. Thus, while the end result intended by a revision is clear at the
time made, a subsequent third party not having the benefit of the detailed
consideration accorded the total draft effort may find che ultimate text wording faulty.

In interpretation of treaties, as with intetpretation of statutes, resort may be had to
limited aspects of its history to ascertain the intent of the measure and the meaning to
be ascribed to terminclogy employed. The Vienna Convention on the Law of Treatiesf2
teflects, in Articles 31 and 32, customary international law as permitting examination of
U.N. documentation in the formulation of the several arricles of the Moon Treaty and
the consideration accorded the completed text. 4

Assertion has been made that the wording of Article 11 (set forth in note 41}, on its
face, preciudes national or private ownership or exploitation of the natural resources of
the moon or celestial bodies, except putsuant to an international regime’s governing
regulations. In support of such non-ownership conclusion, reference is made to the
express recital of paragraph 3 that "‘neither the surface or subsurface of the moon nor
any part thereof or natural resource in place’’ shall become the property of any State or
individual. Further, that rights of ownership shall not be created ““over the surface ot
subsurface of the moon or any areas thereof”’ by placement of personnel, vehicles,
equipment facilities, stations and installations ‘including structures connected with
their surface or subsurface.’” It is stated that it is thus absurd to conclude that once you
break off parts of the surface or subsurface, the prohibition against ownership no longer
applies. Yet, such appears the very intention of the drafters, as examination of the

4For text of Treaty, see “Executive L,”" 92nd Cong., 1st Sess., or Convention Doc. A/Conf, 39/27.
While the Treaty was signed by the United States on April 24, 1970, it has not yet been rarified by the United
States. However, arts, 31 and 32 here concerned, and the Treaty gencrally, reflects customary internation:

law.

4Dep. Ass'e. Legal Adviser for Treaties, Arthur W. Rovine, Dep't. of State, in conversation with author.
For U.N.G.A. considetation, see UN.G.A. Res. 34/68 (Dec. 14, 1979); 34 UN. GAOR, (Supp. No. 20). For
various working papets proffered by Stares, and texts considered by the Moon Treaty Working Group, see
1977 COPUQS Legal Subcommittee Report, Annex 1, U.N. Doc, AC/105/196 (April 11, 1977).
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negotiated history will reveal. It was the United States in 1973, that proposed the
insertion of the phrase in Article 11(3) of “*or natural resources in place’” before the
words “‘shall not become the property of. . .”" etc. The U.S. Representative at the 1973
Legal Subcommittee meeting explained that the intent of the words “'in place’” was “‘to
indicate thar the prohibition against assertion of property rights would not apply to
natural resources once reduced to possession through exploitation either in the
preregime period o, subject to the rules and procedure that a regime would constitute,
following establishment of the regime.”’# The intent, being thus ascertained, governs
and should resolve the issue. '

The negotiated history also will sustain the conclusion that the Treaty contemplates
exploitation of the natural resources of the moon and other celestial bodies with no
deferment of exploitation pending establishment of an international regime to govern
the exploitation. 45

The U.S.8.R. for years did not accept the concept of the natural resources of the
moon as the “‘common heritage of mankind,” preferring to substitute the prior
undetstood phraseology of ‘‘common province of mankind;'’ that is, celestial bodies
being “‘available for the undivided and common use of all States, but not jointly owned
by them." % Tt was not until the final day of the COPUQS meeting (July 3¢d of its 1979
session) that the U.S.5.R. acceded to the circumscribed Brazilian proposed compromise
recital of the natural resources of the moon as the common heritage of mankind ‘*which
finds its expression in the provisions of this agreement and in particular in paragraph 5
of this article.”’ '

While the meaning of ‘‘common heritage’’ is to be confined to the Moon Treaty
itself, particulatly to the recital in paragraph $ concerning the States’ undereaking to

445¢e Hosenball, 7]. Space L. 95, 103 {1979}, It is interesting to note in this connection the obsetvation ‘in
the recently published Manual for Space Law on the non-approptiation provision (att. 1T} of the Outer Space
Treaty.

.. . Tt would appear that the framers of the 1967 Treaty had in mind immoveable -
concessions. As soon as a portion of the soil is removed, it is regarded as 2 moveable
rather than an immoveable object. Consequently, nothing would prohibit the
extraction, safe or exchange of soil and rocks. . . {Jasentuliyana & ILee, I Manual of Space
Law 264 Oceana Sijthoff (1979).

It should be noted that the foregoing was in consideration of samples removal,

45¢e par. 65, 1979 COPUQS Report, 34 UN.GAOR (Supp. No. 20). See also, statement of Neil
Hosenball, Chaitman of 1.8, Delegation to 1979 COPUOS Meeting, given on July 3, 1979: “The draft
agreement. . .as patt of the many compromises rnade by many delegations, places no moratotiurn upon the
exploitation of the natural resources on celestial bodies, pending the establishment of an international
regime."” Quoted in Hearings on International Space Activiries before the House Commictee on Science and
Technology, 96th Cong., 1st Sess. at 86 {1979). Note may also be made of earlier proposals for deferment of
exploitation, which were rejected; for example, UN. Doc. A/AC.105/101, par. 21; India Working Paper,
Mazch 27, 1973, republished in U.N. Doc. AC/105/196, Annex 1 at 10. The compromise reference by Mr.
* Hosenball is believed to include the withdrawal on the session’s last day of a proposal for deferment of
exploitation; such compromise resulted in the COPUOS achieving 2 consensus on the final text. Ssze #fso,
Petree, U.S. Dept. Rep. w U.N. Security Council, i1 UN.G.A. Special Political Committee on Report of
COPUOS and the Moon Treaty (Press Release U.5.U.N.-107(79) (Nov. 1, 1979).

46'1J.8.5.R. Working Paper’' U.N. Doc. A/C.105/101 (1973).
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establish an international regime to govern the exploitation of natural resources, there is
presently no accepted unequivocal recital as to the practical meaning of the required
“‘equitable sharing’” with other States or of the “*special considerarion’” to be accorded
to *‘the interests and needs of the developing couatries.”'+” While the initial common
heritage proposal in the COPUOS Legal Subcommittee, which was by Argentina, may
have been patterned after such phrases as were used in the Law of the Sea proposalsés
and may have intended an equitable sharing of the profizs derived,® it should be clear
-that in light of the U.S.8.R. rejection of such concept and the compromise proposed by
Brazil (said to be on behalf of the developing States), a more restricted meaning growing
out of the Moon Treaty itself must result. As the Moon Treaty is an expansion of the
basic concepts of the 1967 Quter Space Treaty with ample indication that it does not
* intend to overtide such Treaty, argument has been made that the ‘*benefits sharing™’
may be similar to that required by the 1967 Outer Space Treaty’s initial recital: **The
exploration and use of outer space, including the moon and other celestial bodies shall
be carried out for the benefit and in the interests of all countries.’ '

47Moon Treaty, s#pra note 24, art. 11.

4 Arpenting Working Paper,”” U.N. Doc. 105/196 (Annex ) (1973) whose two final paragraphs at p.
16, recite:

The major metit of replacing the vague expression ‘province of all mankind' by the
more meaningful expression ‘commeon heritage of all mankind’ is that in so doing one
has specified the commencement of an action, replacing an abstract statement by a
means of cperating, within a specified legal framework.

The fact that General Assembly Resolution 2749 (XXV) on the seabed was adopred
without any dissenting vote is definite proof of the exiscance of this legal viewpoint
cornmon to all States, entirely irrespective of their special internal features, their
philosophical ideas of their policies.

4914, at 15-16. Final consequences envisioned by the Moon Treaty were enunciated by Argentina as:
A realization on the part of all States and Peoples thar they are entitled to the benefits
detived from the principles and nerms established for outer space and celestial bodies;
The need to link to the exploration and use of space and celestial bodies the exploitation
thereof;

The search for profit. . .;

Equitable sharing of the profits derived;

Consideration of the needs and intereses of developing countries;

Supetvision of this activity with a view to equitable distribution;

The institution of an international regime;

The estzblishment of appropriate procedures for such a regime;

The existance of internarional machinery or an international authority to give effect to
all the expectations that have been voiced.

$9Petree, supra note 45, at 5.

514, at 7. In reference to are, 11 para. 7(d), Petree stated:
This language also seflects the international cooperation that exists to-day in the
communications and other practical applications of space: for example, Intelsac,
Intersputnik and Inmarsat, where those States who have expended large resources,
either public or pviate, 1o develop space systems to exploit these applications have
equitably shared the benefits with the internarional communiry.



64 JOURNAL OF SPACE LAW Vol. 9, Nos. 1 & 2

This writer has no present conclusion as to the construction to be accorded the
“equitable sharing’’ paragraph. It will be the international regime and appropriate
procedures, agreed upon in a separate agreement that will ultimately determine the
breadth of application of the equitable sharing principle. Such further agreement will
not be binding upon the U.S5.8.R. and the U.S. without their concurrence in its
provisions.’? If the U.S. does not agree to the governing regime proposed, it
nevertheless would remain obligated under Article 11(8) of the Moon Treaty to conduct
its exploitation of moon resources compatibly with the purposes specified in paragraph 7
of such article, the provisions of Article 6 on scientific investigations and Article 7 for
environmental protection, which provisions were originally proposed by the U.S.3 The
requitements for compatibility with Article 11(7) would require unilateral
determination by the U.S. of the obligations envisaged for “‘equitable sharing’” of
benefit derived from the resources and for determining the extent of scientific
investigations for which natural resources of the moon may be extracted. The referenced
environmental protection obligations include action ‘‘to prevent harmfully affecting the
environment of the earth through the introduction of .extratertestrial matter or
otherwise.”’ 4 :

Asteroids are celestial bodies whose resources may well be utilized at far less cost
than resources from the moon or Earth in building space stations or habitats in space.’
It had been this writer's belief thar asteroids should have been expressly excluded from
the Moon Treaty.’ However, it may be noted that under Article 6(2) of the Moon
Treaty, minerals and other substances may be extracted from asteroids (as celestial
bodies) in quantities appropriate for the support of ‘‘scientific investigations.”” In the
absence of a limiting definition, the initial endeavor to use natural resources of the
moon or of asteroids, to establish a space station for solar energy collection and
transmission or for various experments, of to determine feasibility of commercial
enterprises in space, might well be determined as within the term ‘scientific
investigations.””

204, at 6, relating that 2 separate treaty would be required, subject to advice and consent of the Senate.
See afso: Hosenball, Hearings International Space Activities suprz note 45, 2t 96, 99. In part, Mr. Hosenball
testified ‘“There is nothing. . .in the Moon Treaty thar binds us to anything in any follow-up conference, and
the worid, I thing, may be a lot different when exploiration is proven feasible on 2 commercial scale, and that
common heritage may mean something completely different then,’’ I, at 96.

53[d, at 99.
s4Moon Tteaty, supra note 24, art, 7(1).

53 Asteroids as Resource for Space Manufacturing, Secrion IV, NASA SP-428 (1979), 159-204. An earlier
study states . . .the total quantity of marerials within only a few known asteroids is enough to permit
building space colonies with 2 total land area many thousand times that of the Easth,” Space Settlements-a
Design Study, NASA SP-413 at 60 (1977).

s6Menter, ‘“The Impact of Treaties on Commercial Space Operations'’ 16, a paper for the American
Astronautical Society Annual Meeting on The Industrialization of Space (San Francizco, Oct. 18-20, 1977). A
conclusion recited was **. . .in light of the desire. . .o possibly consume asteroids in the construetion of space
stations, consideration should be given to whether it is desired (in the pending Moon Treaty) to expressly
exclude asteroids from the term ‘celestial bodies’.” It is noted thart an exciusion is recited for extraterrestrial
materizls which reach the suiface of the Earth by natural means, such as meteorites (azt. 1(3)).
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Environmental protecrion has been herein indicated as a continuing responsibility
of States in their exploration and use of the moon and other celestial bodies (Article
7(1)). This, however, is not to be construed as prohibiting the exploitation of natural
resoutces on celestial bodies, but to require that the manner of such exploitation
“minimize any disruption or adverse effects to the existing balance of the
environment,’’57

Shortly after Sputnik I, Senator Kenneth B. Keating stated that *‘a genuine
international effort to define the rights of all nations in space is one of the world’s
compelling needs. Anarchy in space could be more dangerous than anarchy on
Earth. . . .58 With the 1967 Outer Space Treaty, a new status was given to activities
and discoveries in outer space different than chose enjoyed by nations and their
nationals on Earth. Disclaimer of sovereignty over the moon and other celestial land
masses was intended to obviate possible conflicts over *‘tefritorial claims;’” rather, such
celestial “‘territories’” are now the province of all mankind, and their exploration and
use are to be cartied out for the benefit of all countries. International cooperation, rather
than international rivalry, was the hallmark of the 1967 Outer Space Treaty. Activities in
space are ‘‘national’’ activities and a State is responsible for the activities of such private
enterprises in space as it may authorize.

The Moon Treaty and the three other space law treaties which became effective
following the 1967 Outer Space Treaty amplify pertinent provisions of the 1967 Treaty.
In similar fashion to the 1967 Outer Space Treaty, the Moon Treaty provides general
guidance as a basis for determining future specifics, should commercial exploitation of
celestial resources prove feasible. Similarly also, the time to do so is before these events
occut; otherwise, a Staté may be reluctant to surrender vested benefits.

We ate on the threshold of a great expansion in space activities, It is piausiblc that
international controls will be sought for the common good of all States. Rather than
each State and its authorized private enterprises in space determining the exrent of its
authority and its obligations to other States, agreed concepts under an international
regime should govern. Such control on behalf of all States should serve to protect the
biosphere, as well as assure the equitable sharing envisaged from exploitation of the
moon’s resources.

It is, of course, clear that if 2 commercial enterprise in outer space is not concerned
with utilization of celestial bodies or with the exploitation of their natural resources,

sU.N. Doc. 1979 COPUOS Comm. Report, szpre note 45, par. 63, at 11. It may be recalied that a
1874-1975 National Academy of Sciences Study, ‘‘Environmental Impact of Stratospheric Flighe,"” pointed
out foreseeable adverse biclogical and possibly climatic effects of aircraft emissions in the stratosphere (NLA.S.
Printing, 1975). The most cleatly established problem was the potential reduction of ozone in the
stratosphere, leading 1o an increase in biologically harmful ultraviolet light at ground level resulting in an
increase in skin cancer. A recent study by the International Astronantical Federation recites that A further
consideration in the expanded use of new {space] transportation systems, whether or not they themselves are
teusable, is the inevitable increase in quality of the propellant combustion preducts which are deposited in the
various layers of the atmosphere. Such products, even the water vapor generated by the combusrion of
hydrogen and ozygen, clearly have global effects, and therefore the consequences of their deposition in the
armosphere should be considered by an international body.”” U.N. Doc. A/AC.105/244, Secretariat’s
Report—Internarional Implicarions of new Space Transpoitation Systems 19 {August 16, 1979).

ssiCeating, Hearings on the International Control of Quter Space before the House Comm. on Science
and Astronautics 86th Cong., 1st Sess. {1959).
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their space enterprises would not be affected by the presently proposed Moon Treaty. If
the commercial enterprise is concerned with exploitation of such natural resources, the
Moon Treaty, rather than being an obstacle, may serve as the legal basis for its resources
exploitation activity. Mr. Neil Hosenball, the chairman of the U.S. delegation to the
COPUOS meeting which reached conicensus on the text of the Moon Treaty made the
following statement at a Congressional hearing on September 6, 1979: ‘I think the
treaty. . .does contain some very positive things. For example, there would have been a
question without this treaty whether there was any right to exploit natural resources at
all, whether you could gain ownership and control over natural resources.”’® . .. ...

' Aecrospace technology has developed into a major segment of American mdustry It
has had and continues to have a major role in Government space activities. Many
technologies from Government financed space research have spun off into commercial
uses. It remains the Government policy to transfer to the private sector major space
endeavors that have commercial potential. In construction of space stations, with the
view of various commercial enterprises thereon, the major initial funding undoubtedly
will be primarily that of Government. As private sectol operation is contemplated,
patrticipation of the private sector in the planning stages is desirable.

In the growth of the nations, Congress has provided incentives to the prwatc sector
to undertaken new ventures—as in land grants to the railroads in the nation’s westward
expansion, subsidies to zir carriers to develop air transportation and tax deductions for
petroleum exploration. Where beyond normal risks are involved, the Government has
assumed the risk for payment of damage compensation, as in the development of atomic
energy. To induce private sector use of the Space Shuttle—as previously mentioned,
Congress has provided for acquisition of insurance against third party liability with
broad discretion in the NASA Administrator.5® In light of the hearings on various
measures of the 96th Congress, there appears to exist a recogmuon for greater support
for private sector participation and entreprencural enterprizes in outer space activities:
for example, H.R. 2337, 96th Congress, a Bill to establish a Space Industtialization
Corporation which would provide Government funds to private enterprises (with
repayment if the endeavor is financially successful) to promote, encourage and assist in
the development of new products, processes and industries in the space environment. 51
Other proposals and studies within the Senate previously noted look to the
enhancement of private sector involvement in space endeavors. 52

“Hearings on International Space Activities before the House, 1979, supra note 45, at 96.
80fee note 25 supra.

SH.R. 2337, 96th Cong., Ist Sess. (1979} introduced by Cong. Don Fuqua, Chairman of the House
Science and Technology Commitiee. It recites that its enactment would assure private industry of an effecrive
and realistic opportunity to develop the activities involved into viable and profitable commercial ventures.

¢3Se¢ note 5 supra. Thart increased funding by the Government, for increased private sector space activity,
as being necessary is emphasized in a Report by the Comptroller General of the United States to Sen. Adlai E.
Stevenson, then Chaimman of the Senare Subcornmittee on Science, Technelogy and Space, Committee on
Comimerce, Science and Transportation. The Report is entitled *“U.S. Must Spend More ro Maintain Lead in
Space Technology."” Comp. Gen. B-197413, {1980).
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The New York Times of September 13, 1979, carried a large boxed article refiecting
an interview with Hon. Edward R. Finch, Jr., the title of which reflects his views—
““Time for Earthlings to Sign a Moon Treaty’’, and this writer agrees.

It is the hope of this writer that the private sector may yet concur with the U.8.'s
becoming a Patty to the Moon Treaty and provide guidance to the Government as to
recitals for the subsequent agreement on the international regime, its procedures and
regulations governing the exploitation of natural resources of the moon and other
celestial bodies. Among marters to be determined are the nature of the international -
regime, and a clarification of the benefits and equitable sharing to be accorded other
States. As risk capital will be involved, to what extent should there be a recoupment of
costs and other entitlements in sharing resources or benefits accruing therefrom? Should
benefit sharing be extended to activities to which the exploited resources are applied?
Should still later developed commercial space activity aboard a space station constructed
in part from exploited resources be included? As many years will surely elapse before
cxplo1tat1on of natural resources can be determined to be commercially feas1bIe,
experience gained may well assist in ascertaining benefit allocations. :

Industry is naturally aware of the U.S. Government's philosophy for private sector
ownership and operation of the means of production and distribution. It is hoped that

“indusery will participate in the planning for its future role in space activities and assist
the Government towards these ends by financial participation where possible, and by
advising the nature and extent of Government support required.

Notwithstanding the clarifying recitals in the negotiated history of the Moon
Treaty, well motivated atrorneys find the Treaty’s wording so equivocal as to conclude
that investment by ptivate capital in related space activities is not warranted. This
appears to be an overreaction. In light of the clarification in the negotiated history, it is
suggested that in the U.S. government’s signing the Treaty and in the Senate Resolution
of Ratification there be set out an ‘‘understanding’’ of questioned Treaty provisions to
accord with the clarification 6 '

' Vienna Convention on the Law of Treaties, arts. 19, 23. The procedur is belicved to be substantially as
follows. The recital in essence would state: *‘Subject to the following understanding premised upon the
negotiated history of the Treaty:

2. With regard to Article 13-
I Paragraph 1. The term ‘‘common heritage of mankind'® derives its meaning
solely from its use in this Treaty. Assuch, it. . . {ect.)

2) Paragraph 3. The insertion of the phrase *‘or natural resources in place’ is a
limitation on the recited prohibition of ownership of portions of the surface of
the moon; however, such ownership may obrain when the narural resources upon
exploiration are no longer *“in place.”’ i

3) Paragraph 4. Exploration and use of the moon without discrimination includes
its exploitation. This interpretation is confirmed by the recital in last seatence of
Article 6, paragraph 2.
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In light of the U.5.8.R’s early and consistent views on the common . heritage
doctrine until a satisfactory compromise was agreed upon, which restricted to the Treaty
the meaning to be derived from that doctrine, and in light of further withdrawn
proposals for deferment of exploitation of resources, U.8.5.R. acceptance of the U.S.
“‘undersranding’’ appears probable. With both major space powers in accord, other
States should more readily agree, particulardy States which had participated in the
formation of and consensus on the Treaty at the 1979 COPUOS Meeting and who thus
are familiar with its negotiated history.

The Treaty is presently open for signature by all States. Setting forth the U.S.
undetstanding, and the basis thereof, should preclude later criticism based on a reading
of the Treaty without benefit of its negotiated history. With acceptance of the U.S.
understanding, greater interest of the private sector should exist for participation in
space activities involving exploitation of the moon and other celestial bodies.

Paragraph 5. The undertaking to establish 2 regime does not defer exploiration.
The international regime and the procedures and regulations to govetn resources
exploieation ate subjects for a separate treaty negotiation to be undertaken
following review conference (convened pursuant to Article 18) determination
that such exploitation is about feasible.

The foregoing is but an example. Following the Senate’s extensive hearings more items to be covered and
the position justifications will be determined. The Resolution of Ratification on receipt and concurrence by
the President would be transmitted to the U.N. Secrerary General who would send it to other Treary
signatoties and adherents for their acceptance or objection. An objection to preclude entrance of the Treaty
into force between the U.S. and the objector must specifically reject the U.S. recital of understanding. If no
objection is made within one year, the U.S. understanding is deemed accepted. See art. 20, paras. 4(b) and 5
of the Vienna Convention on the Law of Treaties, sapr# note 42_‘.—



THE SPACE SHUTTLE IN PERSPECTIVE +
3. Net/ Hosenball®
Brief Descraption of the Shutile

The Space Shuttle flight system is composed of the Orbiter—an external tank and
two solid rocket boosters. The Orbiter has a cargo bay in which the Spacelab or other
payloads may be carried. The Shuttle may carry propulsion stages or upper stages, which
may be used to take sateliites from Earth orbit into either synchronous orbits, circular
orbits, geostationary arbits or planetary trajectories to one of the outer planets or to the
moor.

The Space Shuttle is a reusable launch vehicle. It can deploy satellites and
undertake experiments; it can do on-orbit servicing and retrieve payloads. It is only an
earth-orbiting vehicle. It can go from an orbit of abour 100 nautical miles o about 600
nautical miles above the Earth. It cannot go further into outer space or deep space. It can
be used either as a space laboratory with a Spacelab or for other types of
expetimentation, even without the Spacelab on board. It will be able to carry up to
65,000 Ibs. in s 60 x 15 ft. cargo bay. Its use can substantially decrease the cost per
flight. For instance, by the use of the Shuttle, the cost of a delta payload used for
launching a communicarions satellite could be reduced to about half the cost. '

With this truncated desctiption of what the Shurtle is and what it can do, let me
limit my perspective of the Space Shuttle to its commercial aspects.

Charges to Users

One of the concerns of the fairly large number of commercial usets of
communications satellites (RCA, AT&T, Western Union, INTELSAT) has been that
they wete charged actual costs. Consequently, they would sometimes receive a bill for
additional costs, far exceeding the otiginal estimate—cither as a result of inflation,
strikes, a lower than predicted launch rate or some other reason causing 2 price increase.
Commercial users prefer to have a fixed price for obvious reasons; future planning and
fixing their cost exposure being just two of many good reasons. The Space Shuttle is a
considerable improvement on this situation, inasmuch as all standard launch services
charges, with the exception of escalation due to inflation, are included in the fixed
price. In addition, there is a re-flight guarantee to the effect that if a mission is aborted,
it will be flown again for free. In other words, there will not be any charge for the second
mission if the abort was not caused through faule of 2 commercial user. In case of an
cxpendable launch vehicle, if there were a failure for any reason whartsoever, including
NASA's fault, one had to buy a new launch.

*General Counsel, NASA.

+ Edfitor's wote: This article the text of which has recently appeared in *'The Space Shurtle and the Law'”,
ediied by Professor Stephen Gorove is reproduced here with permission and exceptionally, for the reason thar it
formed an integral part of the Symposium on **Space Law in Perspective”.
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The user of the Shutcle may get 20% standby discount if the user is willing to go
when he is told to go. This is similar to the practice of airlines giving discount on a
standby basis. The user may also get discounts on charter flights when they buy the
whole payload capacity. The share-user concept is quite evident with respect to the
Shuttle, '

Schednle of Launches and Retmbursement

Originally, when the Space Shuttle program was first suggested, nobody was
concerned about NASA's meeting its schedule. Instead, the concern was whether there
would be sufficient payloads to fully utilize the Shuttle’s capabilities. It was thought
that NASA would probably meet its schedule, just like it met its Apollo schedule. Now
there is concern about the delay, since there would be considerable cost-saving for
commercial operations, if the Shuttle were used instead of an expendable launch
vehicle. It has been estimated that there will be sixteen launches in 1982, seven of which
will be NASA launches, while the others will be U.S. commercial, foreign or military
launches. In subsequent years, the number of commercial and foreign launches is
expected to increase. A significant number of these launches will be reimbursed
launches. At the current level of expendables, the U.S. is being reimbursed
approximately two to three-hundred million dollars a year, for either vehicles or services
that are being rendered for foreign government and U.S. commercial customers.

Kinds of Payload and their Selection

If there is some extra space onboaitd, some very small self-contained payloads, so-
called getaway specials, may be thrown on for a cheap price. However, rather rigid rules
apply as to what can be placed in them. Many universities have bought a small self-
contained payload for expetiments; several groups have bought some for high school
students. The Shuttle will enable us to send up such payloads into space relatively
cheaply and provide an opportunity to both non-profit and privare enterprises to
experiment at small cost. The Shuttle is not going to fly souvenirs, coins or things of a
similar nature; it will be used for research and the development and manufacture of new
products. All kinds of requests have been received. Some people wanted to fly cereal so
that they could sell the cereal on the ground as *‘space’’ cereal. Not too long ago, a
proposal was submiteed from a funeral patlor which wanted to spread ashes in space.
The request has been turned down. Initially, the Space Shuttle will be used as a research
vehicle and to move space application research toward commercial application. But
some of the more unusual proposals present some difficult questions. There was a
request, for example, from a sculptor who wanted to send up a small package filled with
water, which would then be injected into space to form an ice sculpture. In another
instance, a musician wanted to go up and play in space to see if it can be done and what
effect it might have. There are news broadcasters who want to be the first news
broadcasters from space. There are movie producers who want to produce the first movie
in space. The most difficult question is who and what should be selected. Some of these
requests for the use of the Space Shuttle cannot be rejected lightly.

There has also been a great deal of discussion and research on building assemblies,
space stations and space platforms in space. There has been a great deal of discussion
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and research about conscructing solar power stations o space, converting solar energy
into electticity, transmitting it to Earth by microwave or laser and reconverting it on
Farth into electricity.

NASA Authority

Insofar as the law is concerned, the most important task with respect to the Shuttle
was to determine if there was anything that the Shuttle would do that would be in
violation of existing domestic legislation or international treaties and if new domestic
legislation was needed to carry out the Shuttle program. More specifically, it had to be
determined what authority NASA had under the current Space Act’ and other
applicable statutes and what limitations, if any, might exist that would impact on Space
Shuttle operations.

While NASA is a Government agency with a very broad and flexible statute that
served us well for over 20 years, we are nonetheless 2 Government agency whose
authority is both granted and limired by statute. NASA cannot, under existing law, run
its operation like a commercial operation. NASA is not authorized by statute and recent
court decisions to make profit on the services it sells; to set up the normal reserves or
revolving funds that industry notmally uses to take care of contingencies, risks and the
like: of to issue bonds or stock to finance its acrivities. .

For these reasons, WASA assumes no hard contractual obligations for the success or
failure of a launch. If something goes wrong with the Shuttle and it has to be brought
back or if something went wrong with a payload as a result of something that NASA had
done, NASA has no contractual liability for loss or damage to the payload, for loss of
revenue, or other consequential damages. There is no guarantee that everything that
NASA does will be free of negligence. NASA will use its best efforts, but it does not
take on a common cartier type of obligation.

Space Allocation

As to allocation of space on the Shurtle, NASA follows the principle of first-come-
first-served. There would be a problem, if one were to auction off space on the Shuttle
or aflocate it by raising prices. NASA's launch policy, which has been in effect for some
time, is based on the principle of nondiscrimination. NASA will not charge anyone
more than it charges a domestic commercial concern. This is in line with the provision of
the 1967 Quter Space Treaty? which states that access to space should be on a
nondiscriminatory basis, and if one started auctioning off access to space, the rich
nations could buy it and others could not. NASA did not want to decide priorities
because if it decided that one commercial customer had priority over another
commercial user, it would really have made an cconomic decision affecting the two
entities. Thus, NASA decided that it would follow the first-come-first served principle
and not intrude itself into these types of economic decisions. In this connection, the

"National Aeronautics and Space Act of 1958, As Amended, and Related Legistation, Pub. L. 85-568,
85th Cong. H.R. 12575 July 29, 1958, 72 Stat. 426, 42 U.S.C. § 2451.

(1967} 18 U.5.T. 2410, T.LA.S. 6347, 610 U.N.T.S. 205 {effective Oct. 10, 1967).
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suggestion was made o users rthat if they wished and if they could avoid antitrust
implications, they should consider establishing a user’s organization that could make
decisions on launch priority.

Who Should Operate the Shuttle?

Last year, the National Academy of Engineeting underteok a smudy to determine
what sort of operation the Space Shuttle should be; whether it should be retained in
government, in NASA or some other government agency—not necessatily NASA;
whether it should be a public corporation following the COMSAT model; or whether it
should be totally private enterprise, a stock company that would in effect operate the
Space Transportation System for all users—government, foreign or private commercial
entities. The Academy has not precluded any of these options. It has suggested that at
least for now, the Shuttle ought to be a NASA operation,

Insofar as any restriction on a private company buying 2 Shuttle is concerned, the
Outer Space Treaty of 19672 stipulates that all national activities shall be under the
authorization and continuing supervision of the government. Thus, there must be a .
government authorization to launch the Shutde because of the requirement in the
Quter Space Treaty. In addition, there is the problem of financing. The Orbirer, once it
goes into production, would cost about $100,000,000. In theory, however, there is
nothing to prevent a private company from buying a Shuttle except the aforementioned
considerations and the need to use existing NASA and Air Force facilities. I doubrt these
facilities would be tutned over for the exclusive use of a private company without
Congressional authorizadion,

Risk, Lizbility and Insurance

Tutning to problems associated with risk, there is commercial insurance available to
* cover practically every risk in NASA's launch services contract. There is also a provision
in the launch services agreement to the effect that the Government agrees not to hold
any user liable for damage to the Orbiter and, in return, the user agrees not to hold any
other user or the government liable for damage to his particular payload. Thus there ate
cross waivers in effect, covenants not to sue, as well as an indemnity if a user fails to flow
down this provision to any party who could bring a separate action, including an action
based on the right of subrogation. This has been done because of a concern about the
capacity in the insurance market to insute such a tisk. There was also a concern about the
mixture of payloads and the differing value of payloads. For instance, a ten thousand
dollar payload may explode, causing damage to a $300,000,000 payload. A university,
research institute or small business ordinarily would not carty the kind of product or
third-party liability insurance that would be needed and, therefore, could not afford to
take the risk of flying on the Shuttle.

The past practice has been that commercial users have gone into the market and
insured their satellite. They have insured their spacecraft against damage from any
cause, based on its stated value (the cost of the spacecraft and associated launch). When
COMSAT ook out its first policy, the premium was about 14 percent; more recently the

M.
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premium has come down significantly to abour 7 percent. When COMSAT artained its
first policy, it had what is called a two-failure deductible; so before you could receive
payment on the policy, you had to lose two satellites out of four. This went down to a
one-failure deductible policy and then to no deductible at all. ‘

In addition to covering damage to property, the market has been writing foss of
revenue insurance, so-called satellite life insurance; so if the satellite stops operating
before its anticipated five-year life and loses revenue, you get loss of revenue coverage.
Mostly, Lloyds has been involved, but the market has become pretty much an
international marker with Lioyds participating, When the European Space Agency lost
onie of its satellites, insurance paid $34,000,000. A more recent loss of ann RCA satellite,
insured for §70,000,000 with Lloyds, has also been paid.

As to third-party liability insurance, there is a general government policy against
the government’s buying insurance coveting third-party liability risk. Under Section
308a, a recent amendment to the NASA Act®, NASA has the authority (1) to indemnify
(which will take care of the “'little”” user) and (2) to buy insurance to the extent it is
available and needed to protect itself and anybody else flying on the Shuttle. NASA is
in the process of issuing regulations implementing this new legislation. In the
meantime, NASA requires in its launch services contract with a commercial user or
foreign government, that the user provide up to $500,000,000 worth of third-party
insurance coverage, or such other amount that may be available, with the U.S."
Government being a named insured as well as the particular user. NASA has recently
participated in the negotiation of a policy in which the insured is Satellite Business
Systems—a partnership of COMSAT, IBM and Aetna Insurance, the United States
Government and those prime and subcontractots which the U.S. Government would be
required to reimburse for third-party liability losses. There are many provisions in the
policy which go beyond the normal commercial aspects of insurance. There is even a
provision that any defense based on the sovereign immunity of the United States
Government will not be asserted without the express consent of the Government. Thus,
the Govetnment could, in a patticular situation, waive its sovereign immunity defense
under the Federal Tort Claims Act?. It also provides for the payment of claims presented
under the 1972 Liability Convention® and for the U.S. Government to negotiate and
control, though in consultation with the underwriters, the settlement of claims,

Insurance availability, third-party liability, property damage or what is called firse-
party liability and loss of revenue coverage are very important aspects of the ever-

“expanding commercialization of space. If commercialization is to come about through
investment by private enterprise, users will want to spread the risk of loss or liability for
damage.

442 U.5.C. § 2458 (b).
328 10.8.C. § 1346.

6Convention of International Liability for Damage Caused by Space Objects, March 29, 1972, [1973] 24
U.5.T. 2389, T.I.A.S. 7762 (effective Ocr. 9, 1973).
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New Bustness Opporiunities and Joint Endeavors

Unuil very recently, all of our commetcial users of launch services were the satellite
communications companies. However, NASA is committed to involve other sectors of
U.S. industry in space-based business opportunities as well.

If researchers in virtually every discipline of science and technology knew that
within a hundred miles of their laboratories there existed a facility where they could
achieve a near-petfect vacuum, zero gravity and an unlimited vantage point from which
to view the Earth, we are convinced that they would jump at the chance to use the
laboratory in a host of unique experiments—pharmaceuticals, materials processing,
clectronics, solid state physics, crystal growth, communications, lasers, biology,
geological and geophysical exploration and so on. During the 1980’s such a laboratory
will be available to U.S. industry, enly it will not be 2 hundred miles down the road; it
wil be a hundred miles overhead, in Earth orbit. That laboratory, of course, is the Space
Shuttle and the European-developed Spacelab.

On June 25, 1979, NASA issued Guidelines Regarding Early Usage of Space for
Industrial Purposes. Supplementing those broad guidelines, on August 14, 1979,
NASA issued Specific Guidelines Regarding Joint Endeavors with U.S. Domestic
Concerns in Materials Processing in Space’. And on January 25, 1980, NASA entered
into the first such joint endeavor with the McDonnell Douglas Astronautics Company.
That endeavor, which involves substantial investment by McDonnell Douglas and its
associates, will utilize the unique capabilities of the Space Shuttle to develop and
demonstrate the technology of continuous-flow electrophoresis under low gravity
conditions, NASA will provide free flight time on the Space Shuctle in rerurn for
McDonnell Douglas and its associates agreeing at their expense to conduct a three-phase
sequential program involving (1) feasibility studies, planning and ground research and
development; (2) flight experimentation and technology development; and (3)
applications demonstrations in space. In return for McDonnell Douglas promising to
make the results of the endeavor available to the United States public on reasonable
terms and conditions, NASA agrees to refrain from entering into a similar joint
endeavor or international cooperative agreement directly related to the development of
commercial devices and processes which would compete with those expected to result
from the McDonnell Douglas effort. NASA is not preciuded from selling flight time on
the Shurttle to any other organization wanting to conduct the same or similar
experiments, but it is precluded from providing free flight time for such experiments.
Significantly, NASA will not acquire rights in inventions which may be made by
McDonnell Douglas or its associates in the course of the joint endeavor, unless
- McDonnell Douglas fails to exploit the inventions or terminates the agreement or the
NASA Administrator determines that an emergency situation exists. At least two
additional proposals for joint endeavors with NASA are now being actively considered.

Conclusion

Insurance to reduce the risk, incentives that NASA is willing to make available to
U.S. industty, and the demonstrated willingness of industty and the financial

744 Fed. Reg. 47, 650 (1979).
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community to invest their funds in space ventures make it clear to me that the new
Shuttle capabilities will exponentially increase commercial activities in space during the
_ decade of the eighties. With the year 2000 only 20 years away, the next centuty may very
well see large numbers of people working and living in space, producing new and
improved products for those who have to remain here on Earth. :



THE AMERICAN BAR ASSOCIATION AND THE 1979 MOON TREATY:
THE SEARCH FOR A POSITION

Carl Q. Christol”

1. Introduction

Professional interest, as reflected in reports produced by concerned sections of the
American Bar Association, has been directed toward the UN-sponsored Agreement
Governing the Activities of States on the Moon and Other Celestial Bodies of December
5, 1979.1 The Agreement, generally referred to as the Moon Treaty, is the fifth
international space law agreement that has resulted from the rigorous, consensus-based,
negotiating process of the UN’s Committee on the Peaceful Uses of Outer Space
(COPUOS). The fitst four have entered into force. The United States is a party to each
of them.

The Moon Treaty will enter into force following the deposit with the Secretary-
General of the United Nations of five ratifications. At the time of this writing the
agreement has been signed by Austria, Chile, France, Guatemala, Morocco, The
Philippines, and Romania.

The worth of the agreement, which had resuited from a careful assessment at the
UN lasting from 1970 down to 1979, and which was considered suffictent to merit the
unanimous approval of the General Assembly, has come under scrutiny in the United
States. Attracting major attention was the establishment of the principle of the
Common Heritage of Mankind (CHM) as a new substantive area of international space
law. Thus, Article 11, par. 1 of the agreement provided that ““The Moon and its natural
resources are the common heritage of mankind, which finds its exptession in the
provisions of the Agreement and in particular in paragraph 5 of this article.”’2

In the process of writing the Moon Treaty the negotiators recognized that they were
introducing a new principle into international space law. Thus, without defining the
principle, as it applied to the Moon and to other celestial bodies, and to their natural
resources, the agreement identified the substantive elements of the principle. This was
done by way of enumerating the purposes to be achieved at a future and unspecified
date by a new international legal regime, including appropriate procedures: The
formation of the new regime and of the accompanying institutional processes was made
dependent on the fact that the exploitation of the foregoing resoutces was about to

*Professor of International Law and Politicai Scierice, University of Southern California.
IU.N. Doc. A/34/664, 12 Nov. 1979; 18 ILM 1434 (Nov. 1979},

hid. The negotating histoty of this provision, including wide-ranging alternative proposals, and an
assessment of its meaning is conrained in my "“The Common Heritage of Mankind Provision in the 1979
Agreement Governing the Activities of States on the Moon and Other Celestial Bodies,"' 13 The Iuz'/ L. 429

(1980},
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become feasible.? Thus, Artcle 11, par. 7 of cthe agreement indicated that, pursuant to
the CHM principle, emphasis was to be placed on the resources of the area. Specifically,
the natural resources were to be developed in an orderly and safe manner. The resources
were 10 be managed rationally. Opportunities wete to be expanded for the use of the
resources. It was also stipulated in par. 7 (d) that one of the main purposes of the regime
and procedures was to secute ** An equitable sharing by all States Parties in the benefits
derived from those resources, whereby the interests and needs of the developing
countries, as well as the efforts of those countries which have contributed either directly
or indirectly to the exploration of the Moon, shall be given special consideration.””4

Article 11 was consistent with the terms of Article 1 of the 1967 Treaty on Principles
Governing the Activities of States in the Exploration and Use of Quter Space, Including
the Moon and Other Celestial Bodies.? That Article, dealing only with the specified
areas, and not with their natural resources, provided for the free and equal exploration,
use, and exploitation of the given areas. It also provided for free access to all areas of
celestial bodies, including the Moon.

As a result of the terms of the foregoing international agreements and their
negotiating histories, it has been suggested that the CHM principle is based on the
following considerations, and that they will have to be taken into account in its specific
implementation. These include (1} the areas, following the res communis doctrine
applicable to the high seas, are not the subject of appropriation; (2) 2 system of
management is to be installed which would be concerned for environmental protections,
for the needs of future generations, and for a sharing of benefits pursuant to the formula
of equitability stated in par. 7{(d); (3) the area and its natural resources are to be used for
peaceful purposes; and, {4) since, the area and its resources are to be subject to free and
equal exploration, use, and exploitation, property rights are not to apply to the area and
are to apply only to resources removed from their original *‘in place’” location. This
follows the provision of Article 11, par. 3 of the Moon Treaty, which states ““Neither the
surface nor the subsurface of the Moon, nor any part thereof or natural resources #»
Place, shall become the property of any State, intetnational intergovetnmental or non-
governmental organization, national organization or non-governmental entity or of any
natural person.’’¢ In sum, the CHM provisions of the Moon Treaty are to be
implemented through the formation of a future international legal regime pursuant to
the foregoing sharing formula so that benefits derived from the resources will go both to
States possessing the capabilities of exploitation and also to other States. Until such a
regime and the attendant appropriate procedutes have been brought into being the
waditional res comsmunis principle will continue to be operative, The analogy of the
freedom of the high seas will apply.

*Christol, **An Inrernational Regime, Including Appropriate Procedures, for the Moon: Aricle 11,
Paragraph 5 of the 1979 Moon Treaty,”” in Proceedings of the 23rd Collaguium on the Law of Outer Space 139
(1981). .

Supra note 1.

18 UST 2410; TIAS 6347; 610 UNTS 205. The Treaty encered into force for the United States on
Qctober 10, 1967. It is now binding on about 80 Stares,

8Supra note 1.
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Following the approval of the agreement by the General Assembly in 1979, a
number of assertions were put forward as to its meaning and operational effect. Among
these were: (1} that the Treaty contained z moratorium provision that would prevent the
exploitation of the Moon and celestial body resources pending the negotiation of the
CHM regime; (2) that the agreement contained provisions that would prevent the free-
enterprise systern from engaging in exploitative activities; (3) that the agreement—as a
consequence of a commonality of voting outlooks on the part of the Socialist States and
the developing countries—setved only the interests of such States; and, (4) that the
agreement had departed from the central mandate of the 1967 Principles Treaty, with
the result being that States could establish sovereign rights in the areas and resources of
the space environment, e.g., outer space, per se, the moon, and other celestial bodies,
Concerns such as these, among others, have resulted in academic, political, and
professional assessments of the terms and objectives of the proposed treaty. Important
studies have been published by the Senate Committee on Commerce, Science, and
Transportation.” The same committee’s Subcommittee on Science, Technology, and
Space conducted detailed hearings on the proposed treaty.®

Two sections of the American Bar Association, namely the Section of International
Law through its Committee on Aetospace Law, and the Section of Natutal Resources
Law reviewed the proposed agreement in 1980. On April 18, 1980 the Section of
International Law affirmarively recommended to the House of Delegates of the
American Bar Association that the U.S. Senate be urged to give its advice and consent to
the ratification of the agreement subject to four understandings and declarations in the
instrument of ratification. In addition to its rccommendation the Section of
International Law submitted 2 detailed report in which it analyzed the purposes and
provisions of the agreement. The Section affirmed its belief that *‘the understandings
and declarations suggested . . . should help guide and protect the position of the
United States in any future negotiation of an international resoirces regime, and should
allay concetns that the United States is directly or indirectly restricting its right to engage
in or authorize the use of the natural resoutces of the Moon, including their commercial
or other exploitation.’’?

2. The Inttiative of the ABA Section of International Law

The Section of International Law took into account the then existing international
law of outer space when it put forward its proposed understandings and declarations. In
the first of these the Section called attention to the terms of Articles 1 and 6 of the 1967
Principles Treaty which enable both governmental and non-governmental entities to
engage in the free and equal exploration, use, and exploitation of outer space, the

Senare Commitcee on Commerce, Science, and Transportation, Agreement Governing the Aceivities of
States on the Moon and Other Celestial Bodies, Parts 1 through 4, 96th Congress, 2nd Session, (1980).

®The Moon Treaty, Heatings before the Subcommittee on Science, Technology, and Space of the Senate
Committee on Commerce, Science, and Transportation, Serial No. 96-115, 96th Congress, 2nd Session,
(1980); cited hereafter as The Moon Treaty.

s3ection of International Law, American Bar Association, Reporz to the House of Delegates 10 (1980),
seprinted it The Moon Treaty, supra, nore 8 at 76-81.
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Moon, and other celestial bodies. The first understanding also stated in modified form
the understanding attached by the U.S. Senate in 1967 to Article 1 of the Principles
Treaty. The Senate had indicated that ‘“Nothing in Article 1, paragraph 1 of the Treaty
diminishes or alters the right of the United States to determine how it shares the benefits
and results of its space activities.”'1* This was converted by the Section in 1980 to read
that *“It is the understanding of the United States that nothing in this Agreement in any
way diminishes or alters the right of the United States to determine how it shares the
benefits derived from exploitation by or under the authority of the United States of
natural resources of the Moon or other celestial bodies.”'1t This proposal was relevant to
the proposed Moon Treaty, since it had made reference to benefits derived from natural
resources. It was particularly germane since the 1967 Principles Treaty had not made
specific reference to natural resources.

In the second of the Section's understandings, specific reference was made to
property rights in such natural resources as had been taken into possession. It stipulated
that they are ‘‘subject to the exclusive control of, and may be considered as the property
of, the State Party or other entity responsible for their extraction, removal or
utilization.””#2 This was designed to focus attention on the right to establish property
rights in the resoutces temoved from their “in place’” locations, This right had been
established in Aricle 11, par. 3 of the agreement. This paragraph constituted a
disavowal of efforts by the Soviet Union during the negotiations to avoid the
establishment of property rights in certain aspects of the Moon and its natural resources.
The proposed understanding captured both the terms of the agreement and the sense of -
the negotiating history.? The understanding was directed at allaying the concerns that
had emerged from allegations concerning restrictions on free-enterprise opportunities in
Moon and celestial body activity.

The third Section undetstanding dealt specifically with the CHM provision of
Article 11 of the Treaty. Paragraph 1 provided that “*The Moon and its natural resources
are the common heritage of mankind, which finds its expression in the provisions of this
Agreement and in particular in paragraph 5 of this article.””  This had been introduced
both to establish the principle and also to limit the CHM principle to the Moon and
other celestial bodies. Thus, this CHM principle was not to be confused with the law of
the Sea negotiations, which in Article 136 of the August 27, 1980 Draft Convention on
the Law of the Sea (Informal Text), as well as prior drafts, had made references to a
common heritage of mankind principle.'> Thus, the International Law Section explicitly
indicated that the Moon Treaty’s reference to the CHM was t0 be based on the

10Freaty on Outer Space, Executive Rép. No. 8 1o Accompany Senate Ex. D., 90th Congress, 1st Session 4
(1967).

USeprg note 9, at 2,
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13Christol, szpra, note 2, at 470.
145y pra note 1.

1J.N. Doc. A/CONF.62/WP.10/Rev. 3 {27 August 1980).
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provisions of the Moon Treaty ‘‘and not on the use or interpretation of that term in any
other conrexe,’’16

The Section, in order to prevent charges that the terms of the Moon Treaty might
be in conflict with Articles 1 and 2 of the 1967 Principles Treaty, stated that recognition
of the CHM principle also constituted recognition ‘(i) that all States have equal rights
to explore and use the Moon and its natural resources, and (i) that no State or other
entity has an exclusive right of ownership, property or appropriation over the Moon,
over any arca of the surface or subsurface of the Moon, or over its natural resources in
place.”’17 In this understanding the Section also took account of the provisions of
Articles 12 and 15 of the Treaty. Following the language of these Articles, and in
keeping with the documented, negotiating histoty of the treaty, the Section made it a
matter of record that these provisions meant that parties *‘retain exclusive jurisdiction
and control over their facilities, stations and installations on the Méon, and that other
States Parties are obligated to avoid interference with normal operations of such
facilities.”"18

The extent to which the Section considered it necessary to formulate the foregoing
understanding was indicative of its concern with certain observations that had been
circulated respecting the operation of the free-enterprise system in the exploitation of
natural resources. Since the intent and purpose of the Moon Treaty demonstrably was
written in such a manner as.to allow for the application of the free-enterprise system by
private entrepreneurs, this understanding was based upon a superabundance of caution
on the part of the Section.

In its final understanding the International Law Section placed emphasis on the
future exploitation of the natural resources of the Moon and other celestial bodies, In
this understanding the Section endeavored to make it clear that the proposed treaty was
dealing with two time periods. The first, or pre-Article 11, par. 5 time period, would
allow for the application of the res commaunis principle to the exploitation of the natural
resources of the Moon. Pending the establishment of such new legal regime, with its
new appropriate procedures, the Section made it clear that until the indicated
eventualities had come about that there would be no prejudice to *‘the existing right of
the United States to exploit or authorize the exploitation of those natural resources.’’19
In this connection the Section made specific the previously well-established fact that
“*No moratorium on such exploitation is intended or required by this Agreement.”’20
The Section also considered it appropriate to specify that, while the conduct of the
United States would have to be compatible with the terms of Article 6, par. 2 and
Article 11, pat. 7, that the United States should reserve *‘to itself the right and authority

WSy pra note 9, ar 2.
11]5id,
85,
197bid.
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to determine the standards for such compatibility unless and uatil the United States
becomes a party to a future resources exploitation regime."’'#

The second time period related to the negotiation of the regime rather than to the
fact of exploitation pending its creation. In this the Section agreed upon an explicit
caveat that had been well documented during the negotiating history of the proposed
treaty. The caveat stated that, in accepting the obligation to engage in good faith
negotiations for a future regime, the United States was not agreeing to ‘‘any particular
provisions which may be included in such a regime; nor does it constitute an obligation
to become a Party to such a regime regardless of its contents.”’22 Although it would
appear to be self-evident that the United States would possess such an option even in the
absense of the proposed undesstanding, the fact that it was put forward was some
evidence of the manifest concern that criticisms of the treaty-making process might have
gained some support.

Nonetheless, in the minds of some observers the use of well-intentioned and well-
considered understandings and declarations contained some risks. Even where the
process is legitimately employed, it invites other States to file their own special
interpretations. This can produce a splintering effect with a resultant loss of the general
agreement evidenced in the terms of the agreement and in jts negotiating history.

3. The Concerns of the Section of Natural Resources Law

In this case the position taken by the Section of International Law undoubtedly
served a useful purpose. A record was made, which was to be examined critically by the
Section of Natural Resources Law. That Section, which has long been identified with a
concern for the exploitation of minerals, including the manganese nodules located on
the deep seabed and ocean floor, prepared a report, with recommendations, for the
House of Delegates of the American Bar Association.?? In the view of the Natural
Resources Section the Common Heritage of Mankind principle, as set forth in Article
136 of the 1980 Draft Convention on the Law of the Sea (Informal Text) and in other
provisions of that Text designed to secure the implementation of the principle, would
be prejudicial to U.S. mining interests and to the general well-being of the United
States.

The Narural Resources Section suggested three risks in accepting the Moon Treaty.
First, it was urged that the acceptance of the CHM principle would prejudice the
negotiations for a Law of the Sea convention as well as Antarctica. Second, it was argued
that acceptance would create substantially increased pressures on the United States ““to
accept a ‘celestial bodies’ international regime which would control U.S. space
investigations.'’2* Thirdly, it was contended that it was readily foreseeable that 2 claim

bid,
221 hid.

#Report of the Section of Natural Resources With Recommendation to The American Bar Association
House of Delegates, in The Moon Treaty, supra, note 8, at 82.

244 at 85.
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would arise to the effect that “'a moratorium on exploration and exploitation of space
resources is inherent in the Moon Treaty, pending establishment of machinery to govern
such activities under the control of the international regime.’ 2% Thus, the Section urged
that any decision on the Moon Treaty should be delayed because of the risks involved.*

4, The 1981 Joint Recommendation of the Two Sections

The views of the two Sections, while not consistent, proved to be reconcilable. In
May 1981, following consultations, the Section of International Law, under the
chairmanship of Mr. L. L. Brinsmade, and the Section of Natural Resources Law, under
the chairmanship of Mr, J. C. Muys, issued a joint recommendation. The two Sections
recommended thar the ABA House of Delegates adopt a resolution favoring the
signature and ratification of the Moon Treaty.?”

In artiving at their joint recommendation the two Sections had been able w
consider highly relevant materials gathered by the Senate Committee on Commerce,
Science, and Transportation and the Hearings conducted by the latter's Subcommirtiee
on Science, Technology, and Space.?8 The efforts of the two Sections were eased by
focusing on the exploitation of the matural resources of the Moon and other celestial
bodies. Section representatives accepted the fact that the CHM principle of the Moon
Treaty was to be applicable to the Moon and to its natural resoutces. In this context the
principle was to be separated from that contained in the current Draft Convention on
the Law of the Sea (Informal Text). Further, the representatives were in agreement that
the issue was sufficiently important for the United States to assert its views as to the
ultimate meaning of the agreement, rather than being reactive to such interpretations as
might be forthcoming from other States, Thus, certain policy statements were set forth
in the preambulatory portion of the joint recommendation.

In an exemplaty way the recommendation associated the peaceful uses of the entire
space envitonment with the rule of law and with the national interest of the United
States. It accepted the fact that existing international space law authorizes the
exploration, use, and exploitation of the space environment. Operating on that correct
premise, it was concluded that cthe Unired States, and presumably other States equally
bound by presently existing international law, possessed ‘‘the unilateral right to
undertake both scientific exploration and commercial development and use of natural -
resources found in outer space.”'?® The fecommendation also took account of the

31bid.

265ee, fot example, the testimony of L.S. Ratiner and Congressman ). Breaux, in International Space
Activities, 1979, Hearings before the Subcommittee on Space Science and “Applications of the House
Comminee on Science and Technology, 96th Congress, 1st Session 109 and 142 (1979); See also the testimony
of 1..5. Ratiner and M.A. Dubs, in The Moon Treaty, supra note 8, 2t 105 and 139.

21 American Bar Association, Report to the House of Delegates 1 (1981), See Appendix. Following their
agreement the two sections referred their recommendarion and the artached report to other relevant Sections
so that the marter might come before the House of Delegates in August, 1981.
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legitimate interests of the United States and other members of the world community in
the space environment, Included in this ennumeration were voluntary international
cooperation, arms control constraints on the use of the space environment consistent
with the security of the United States, protection of the natural environment of the area,
and the safeguarding of the life and health of persons located in the area.

In order to protect the national interests of the United. States, it was recommended
that the ratification of the proposed treaty should include express declarations consistent
with six principles. When compared with the four principles put forward in 1980 by the
Section of International Law as understandings and declarations, it is clear that the 1981
recommendation is in many critical respects the same as the previous one of that Section,
The six principles, namely (a) through (f), were arrived at through separating the
Section of International Law’s first recommendation of 1980 into two parts and the
fourth recommendation of 1980 into two parts.

Aside from form the 1981 statement made some modest drafting changes, such as
substituting for the verm ‘‘understanding’” in 1980 for the expression ‘‘position’’ in
1981, The 1981 statement in principle (a) substituted the expression ‘‘develop and use”
for “‘develop and exploit’’ as these terms applied to commercial or other purposes.
However, the 1981 statement added to the foregoing ‘‘and no constraint is accepted by
this ratification”’ to the existing rights of exploration, development, and utilization of
Moon and celestial body resources for commercial or other purposes. 3

Principle (b) of 1981 retained the language of the second sentence of the first
understanding of 1980, except that it adopted the expression *‘existing right’” of the
United States ‘‘to detetmine unilaterally how it shares the benefits derived from
development and use by or under the authority of the United States of natural resources
of the Moon or other celestial bodies.”’3t Thus, the 1981 version used *‘development
and use’’ rather than *‘exploitation.’ 32

Principle {c) of 1981 followed the thesis ennunciated in the second understanding
of 1980. However, the 1981 version strengthened the preceeding formulation. It made
reference to natural resources *‘extracted or used’’ by a party to the agreement in lieu of
“resoutces extracted, removed or actually utilized.”” The 1981 version stated that such
resources ‘‘are subject to the exclusive control of, and shall be the property of the State

- Party or other authorized entity responsible for their extraction or use.”'?* This replaced
the 1980 clause reading ‘‘are subject to the exclusive control of, and may bé considered
as the property of, the State Party or other entity responsible for their extraction,
removal or utilization.”’

Principle (c) of 1981 also contained the sentence reading: *‘In this context, it is the
position of the United States that Articles XII and XV of this Agreement preserve the

308y bra note 27, at 2.
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existing right of States Parties to retain exclusive jurisdiction and conirol over their
facilities, stations and installations on the Moon and other celestial bodies, and that
other Srates Partics are obligated to avoid interference with normal operations of such
facilities.”'ss This was a modest tevision of the third sentence in the third understanding
of 1980. The principal differences were that the 1981 joint recommendation indicated
that its terms were to be treated as ‘‘the position of the United States.”"3 This replaced
the expression that '‘the United States notes that.”’s The 1981 statement made
reference to the preservation of *‘the existing right’” of the United States. This language
had not been used in 1980, although both versions had made reference to Articles 12
and 15 of the treaty.

Principle (d} of 1981, like undetstanding 3 of 1980, took inte account thc CHM
principle. Substantial changes were made in 1981. The 1981 version did not repeat the
1980 declaration that ‘‘the meaning of the term ‘common heritage of mankind’ is to be
based on the provisions of this Agreement, and not on the use or interpretation of that
term in any other context.’’3® Thus, the non-reference in 1981 to the exact terms of the
agreement can be explained as avoiding the obvious.

Principle (d) of 1981 has advanced a new and very restrictive view as to the
substantive content of the CHM principle. Undoubtedly this new approach will add
complications to an already complex situation. This can be best portrayed by reciting the
terms of the 1980 understanding. In 1980 the Section of International law suggested as
an understanding that ‘‘Recognition by the United States that the Moon and its natural
resources ate the common heritage of all mankind constitutes recognition (i) thar all
States have equal rights to explore and use the Moon and its natural resources, and (ii)
that no State or other entity has an exclusive right of ownership, property or
appropriation over the Moon, over any area of the surface or subsurface of the Moon, or
over its natural resources in place.”’? This language, which was consistent with the
provisions of the Moon Treaty and with its negotiating history, called attention to some
of the consequences of the CHM principle. The proposed understanding of the Section
of International Law signaled the foregoing characteristics of the principle as subjects of
special recognition, but did not endeavor to restrict the CHM principle only to the
identified characteristics.

The 1981 proposed principles of the two sections drastically modified the ongmal
approach of the Section of International Law. The joint statement accepted the
previously identified substantive aspects of the CHM principle, but suggested that
recognition by the United States that the Moon and its natural resources are the CHM
would be *‘limited’’ to the specified illustrations. Further, the joint statement rejected

#Supra note 27, ar 2.
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the reference made by the Section of International Law to “‘in place’ natural resources.
The joint statement substituted for the ‘‘in place’ qualification of natural resources the
following: ‘‘natural resources which have not been, or are not actually in the process of
being, extracted or used by actual devclopment activities on the Moon,”'#!

“The proposed principle (d) was a major departure from the terms of Article 11 of
the Moon Treaty. In rejecting the ““in place’” terminology of Article 11, par. 3 the
proposed principle would not only repudiate a major contribution made by the United
States in the drafting of the treaty. It would also introduce terminology, namely,
“‘natural resources which have not been, or are not actually in the process of being,
extracted or used by actual development activities on the Moon,’"42 which possesses no

- known pedigree and undoubtedly would offer no guidance to whatever goals were
intended to be served by such language. Although the joint statement contains a section
entitled “‘Report,”” which deals with the indicated principles, the report offers no
explanation or interpretation of the quoted language. Presumably the foregoing
language was introduced because, according to the joint statement, ‘‘the negotiating
record shows that some countries take the term ‘common heritage’ to mean that rthey
have some form of right to control or extract benefits from the activities of countncs
which do undertake the burdens and risks of the exploration and use of outer space.’
Appatently operating on this premise, the joint statement called attention to the
possible impact of such expectations on the early exploitative activities of those States
possessing such capabilities.

This outlook appears to have been based on a fundamental misunderstanding of
the terms of the Moon Treaty and the record made during its negotiation. Factually it is
clear that at the present time the international legal regime for such natural resources is
one of res commaunis. This means that there is no present limiration on the free and
equal explanation, use, and exploration, of such resources. Only at a future date when it
has been demonstrated that there are valid prospects for large-scale exploitation will it
be necessary to proceed, according to Article 11, par. 5 of the agreement, to put into
place the international legal regime that would secure the practical implementation of
the CHM principle. In atriving at such a legal regime, and in putting the CHM principle
into effect, it will be necessary to achieve the goal, among others specified in Article 11,
par. 7 of *‘an equitable sharing by all States Parties in the benefits derived {from those
resources, whereby the interests and needs of the developing countries, as well as the
efforts of those countries which have contributed either directly or inditectly to the
exploration of the Moon, shall be given special consideration.”’#4 This heavily bargained
provision contains the specific formula for the future sharing of benefits on an
cquitable, not equal, basis.%> The presence of this formula will impose well-understood
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fimitations oo claims which might possibly be put forward by non-resource States having
an interest in either controlling or extracting benefits from the operational achievements
of countries such as the United States. It also appeared from the language of the Report
of the two Sections that a concern continued whether the specific language of Article 11,
par. 1 of the agreement had conclusively established a distinction between CHM
regimes for the space environment and for the ocean. This lingering doubt is
regrettable, since Article 11, par. 1 in cleat and uncertain terms, as reflected by
overwhelming evidence during the recorded negotiations, separated the CHM principles
applicable to the Moon and its natural resources from those of the ocean. Further, the
joint statement expressed concern over the possibility of confusing the ‘‘implementation
procedures’” of the two agreements. 6 Again, this observation does not accurately reflect
the fact that the 1980 Draft Convention on the Law of the Sea (Informal Text) makes
detailed references to such procedures, whereas the Moon Treaty merely prescribes thar
at some future date a conference may be assembled to spell out the appropriate legal
regime and appropriate procedures. 47

Principle (¢) of the joint recommendation borrowed heavily on the fourth
understanding of the Section of International Law. Both stressed that no moratorium
was intended or required by the agreement. The International Law Section applied this
to “‘exploitation,”” while the joint recommendation stated that there should be no
moratorium ‘‘on the commercial or other exploration, development and use .of the
natural resources of the Moon or other celestial bedy.”’#® The joint statement
concentrated more heavily on the development and use of the natural resources of the
Moon and other celestial bodies than had the International Law Section. The joint
statement, consistently with the International Law Section’s 1980 understanding,
acknowledged the duty of patties to act in 2 manner compatible with Articles 6 (2) and
11(7). The joint statement followed the understanding of the Internationat Law Section
in prescribing compatible conduct. It now reads: ‘‘“However, the United States reserves
to itself the right and authority to determine the standards for such compatibility unless
and until the United States becomes a party 1o a future resources regime.’’4% The
acceptance of the terms of Article 11, par. 7 in the foregoing principle will necessitate 2
further clarification of the joint statement. The apparently unqualified acceptance of all
of the CHM criteria identified in that paragraph will have to be examined for
consistency iat the light of the limited recognition set out in principle (d) as mentioned
above. _

The final joint principle (f) restated in a slighdy more restriceive fashion the 1980
understanding put forward by the Section of International Law. As agreed to in 1981,
the principle reads: *‘Acceptance by the United States of the obligation to join in good
faith negotiation for creation of a future resources regime in no way constitutes
acceptance of any particular provisions or proposed provisions which may be included in

46Suprz note 27, at 6.
§upra note 3, at 139,
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an agreement creating and controlling such a regime; nor does it constitute any
obligation or commitment to become a Party to such a regime regardless of the contents
of any such agreement.’’3°

The Section of International Law had called for an “‘exploitation’” regime. It had
not made reference to “‘proposed provisions.”’ The final principle by referring to 2
*“furure resources regime’” identified the fact that the significant debate over the terms
of the proposed treaty had related to the use of natural resources. Thus, the joint report
of the two sections had focused on the issues raised by the provisions of the agreement
dealing with that subject.

5. Conclusion

In appraising the product of the joint statement it is evident that both broad and
specific considerations must be weighed. At the present time in the United States, as
well as in some other countries, there is an increasing tendency to attach resetvations or
understandings to proposed international agreements. This tendency weakens the
international legislative process in the sense that the end product is not allowed to
become a consistent and coherent whole. Special interests that have not been able to
prevail at the international bargaining table seek to advance their self-serving interests in
the legislative halls of nations. Such understandings may produce a victory for
manipulative skills rather than for the national interest. The adoption of understandings
may be precedent setting. Many States may wish to reserve certain determinations to
their unilateral judgments. In highly complex international agreements the prospects
for reservations, particularly when identified with influential, single-issue
constituencies, may result in an almost unfathomable network of international
agreements. Thus, in principle, from the surategic and political approach to general
international ordet, it is desirable to keep special reservations, interpretations, and
understandings to a minimum. _

From the legal point of view it is well recognized that if a State files an
“‘understanding,”” when it ratifies an international agreement, that this constitutes an
interpretation of treaty terms. A “‘declaration’’ constitutes a national statement of
policy. When such qualifications relate to the international application of the
agreement, such formal statements become binding in international law between the
United States and those States which either accept or do not object to the indicated
national position. This has been applied to the proposed Moon Treaty, as follows: ‘*So,
for example, any U.S. understandings on the meaning of ‘common heritage,’
‘equitable sharing,” ‘in place,’ the existence. (or not) of a moratorium, or any other
subject related to the international application of the Moon Treaty, will be legally
binding as between the United States and parties who accept such understandings or
who do not object with a stated intention of preventing the treaty relationship with the
United States from entering into force.’’5t

In the light of the legal consequences flowing from declarations and
understandings attached by States to international agreements, it is clear that their

olbid

*1A. V. Rovine, Letter to R. Stowe, in The Moon Treaty, supra note 8, at 82,
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terms should both serve the national interest and be at least as clearly drafted as the
rerms of the basic international agreement to which they are to be appended. To the
extent that the separate proposals of the Section of International Law and the Section of
Natural Resources Law and the joint proposal of the two Sections merely reconfirm the
exptess terms of the Moon Treaty, or can be legitimately supported from the negotiating
history of the agreement, these proposals are acceptable. They may be redundant, but in
the interest of abundant caution, they are not objectionable. However, the terms of the
proposed principle (d) of the May 1981 Recommendation of the two Sections to the
House of Delegates constitutes, in its efforts to give to the CHM principle a limired -
meaning, a rewriting of the terms of Article 11 of the 1979 wreaty. The Report of the two
Sections does not provide a satisfactory explanation for endeavoring to effect this major
change. It did not provide a substantive assessment of the meaning to be attributed to
its terms,

It has not been demonstrated chat the national interest of the United States would
be served by the proposed principle. The principle contains ambiguities. No reference
point was provided whereby the meaning of the terms nor the special interests sought to

_be served could be validated. Further, it was inconsistent with the terms of the principle
(e}, which accepted the fact that signatories will be obligated to conform their conduct
to the terms of the agreement, and in particular to the critical terms of Article 11, par. 7.
Finally, from the perspective both of the development of the rule of law in international
relations and of the legitimate interests of the United States, a considerable amount of
caution is required in the formulation and use of understandings and declarations to
international agreements. Perhaps the Association’s House of Delegates will be able to
obtain a clarification of the joint recommendation received by it from the two Sections,
and in particular the meaning to be attributed to proposed principle (d). In any eventit
is to be expected that the members of the Senate Committee on Foreign Relations will
take into due account any communication it may receive from the American Bar
Association on the subject.

Although this analysis of the joint efforts of the two Sections to advance the
national interest, as perceived by their various constituencies, has raised some questions
concerning the validity of the indicated perceptions, one fact remains. The two Sections, .
subject to their respective outlooks, now support the signature of the Moon Treaty and
its ultimare ratification. Unless the United States becomes a party to the agreement, it
will not be a participant in the negotiation of the future international legal regime and
appropriate procedurés respecting the disposition of the natural resources of the Moon
and other celestial bodies. '
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APPENDIX

AMERICAN BAR ASSOCIATION
REPORT
TO THE HOUSE OF DELEGATES
(May 1981)

RECOMMENDATION

The American Bar Association Section of International Law and Section of Natural
Resources Law recommend the following resolution for adoption by the House of
Delegates of the American Bar Association:

BE IT RESOLVED that the American Bar Association

Beligves that the content of international law governing the peaceful uses of outer
space, including the Moon and other celestial bodies, is 2 matter of substantial
importance to the national interests of the United States;

Believes that the United States should preserve its rights under existing
international law to undertake national exploration and use of outer space, including
the unilateral right to undertake both scientific exploration and commercial
development and use of natural resourcesfound in outer space; and

Believes that encouragement of voluntary international cooperation in outer space,
arms control constraints on the use of outer space consistent with the security of the
United States, protection of the environment in outer space, and safeguarding of life
and health of persons in outer space, are legitimate interests of the United States and of
the international community.

BEITALSO RESOLVED, therefore,

That the American Bar Association favors the signature and ratification by the
United States of the “‘Agreement Governing the Activities of States on the Moon and
Other Celestial Bodies’' on the explicit condition that the United States Signature and
Instrument of Ratification be subject to and include express Declarations consistent with
the following principles: '

"*(a) It is the position of the United States that no provision in this Agreement
constrains the existing right of governmental or authorized non-governmental entities to
explore and use the resources of the Moon or other celestial body, including the right to

~develop and use these resources for commercial or other purposes, and no such
constraint is accepted by this rarification.

“(b) It is the position of the United States that nothing in this Agreement in any
way diminishes or alters the existing tight of the United States to determine unilaterally
how it shares the benefits derived from development and use by or under the authority
of the United States of natural resources of the Moon or other celestial bodies:
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“*{c) Natural resources extracted or used by or under the guthority of a State Party to
this Agreement are subject to the exclusive control of, and shall be the property of the
State Party or other authorized entity responsible for their extraction or use. In this
context, it is the position of the United States that Articles XII and XV of this
Agreement preserve the existing right of States Parties to retain exclusive jurisdiction
and control over their facilities, stations and insrallations on the Moon and other
cclestial bodies, and that other States Parties are obligated to avoid interference with
normal operations of such facilities;

““(d) Recognition by the United States that the Moon and its natural resources are
the common heritage of afl mankind is limited to recognition (i) that all States have the
rights to explote and use the Moon and its natural resources, and (if} that no State or
other entity has an exclusive right of ownership over the Moon, over any arca of the
surface or subsurface of the Moon, or over its natural resoutces which have not been, or
are not actually in the process of being, extracted or used by actual development
activities on the Moon.

"‘(e) It is the position of the United States that no moratorium on the commercial
or other exploration, development and use of the natural resources of the Moon or other
celestial body is intended or required by this Agreement. The United States recognizes
that, in the development and use of natural resources on the Moon, States Parties to this
Agreement are obligated to act in 2 manner compatible with the provisions of Article VI
(2) and the purposes specified in Article XI (7). However, the United States reserves to
itself the right and authority to determine the standards for such compatibility unless
and until the United States becomes a party to a future resources regime.

“(f) Acceptance by the United States of the obligation to join in good faith
negotiation for creation of a future resources regime in no way constitutes acceptance of
any particular provisions or proposed provisions which may be included in an agreement
creating and conwolling such a regime; nor does it constitute any obligation or
commitment to become a Party to such 2 regime regardless of the contents of any such
agreement. "’ -



MARITIME AND SPACE LAY, COMPARISONS AND CONTRASTS
(AN OCEANIC VIEW OF SFACE TRANSPORT)

Hamilton DeSaussure”

Welcome to the new age of outer space. President Carter has stated that the advent
of the shuttle will mark the second era in outer space development.? It is very likely that
new transpottation systems will accelerate manned activity in this new domain at a
geometiic rate.

Few realized, when the first Echo satellites were launched in the eatly sixties, the
dramatic way in which communications satellites would fill the skies.2 Nor did they
realize how crowded the geostationary orbit would become and how great the need
would be for international regulation, The first satellite to operate in geostationary orbit
was Syncom 2, which was launched in 1963. Between one hundred and ten and one
hundred and twenty satellites now occupy that orbit. From one-quarter to one-half of
them are functioning.? A recent NASA study concluded that by the year 2000 there
would be 2 tenfold increase in the international demand for communications satellite
circuits,

The emergence of a transportation system in space, particularly a reusable system,
will promote the same exponential growth in the carriage of cargo, and in human
activity. How will it grow? Will it be by each nation regulating its own transport systems
independently, by commonly agreed upon standards and practices, or by a new
international agreement regulating space transpottation?

The answer lies partially in the degree to which the most technologically advanced
states believe it to their advantage to work out internationally accepted practices for their
space operations. The U.S. will have the Space Shuttle, the USSR their Salyut-Soyuz-
Progress system, and France has Ariane. The Soviets are reported to be planning a
reuszble spacecraft.’ China and Japan are trying to develop more sophisticated launch
systems.® The answer also lies in how much priority the U.N. Committee on Peaceful
Uses of Quter Space (CQPUOS) assigns to the formulation of an international regime
for space transportation. The subject of space transportation systems was an agenda item
at the most recent session of the Scientific and Technical Subcommittee, but there was

*B. F, Goodrich Professor of I.alw, University of Akron School of Law.

1Press, **U.S. Space Policy—A Framework for the 1980°s,"’ 35 Astronautics and Aeronautics 34 (1979).
2$¢¢ Lay and Taubenfeld, The Law Relating to Activities of Man in Space 109-121 (1970}.

#This is the estimate of Dr. Lubos Perek, former Chief of the Outer Space Affairs Division.

iN.Y, Times, Mar, 24, 1980,§ D, at 1.

s Aviation Week and Space Technology, Jan. 8, 1979, p. 11; Feb. 18, 1980, p. 25.

5ee U.N. Secretariat Report, International Implications of New Space Transporation Systems 7, 8 (Aug.
16, 1979).
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no substantive discussion. The subject was not on the agenda of the recent session of the
Legal Subcommittee,

A current report prepared by the International Aeronautical Federation at the
request of the Scientific and Technical Subcommittee states:

... It is conceivabie that with the projected growth in both launches and the
population and size of orbiting satellites there will come a time when the probability of
interference with spacecraft performance, and possibly even physical collision, may
become high enough to require consideration [of a global traffic control system].”’

This, in my view, is most certainly 2n undetstatement. It is not only conceivable,
but inevitable. The only issue subject to doubt is as to the timing.?

Whether a space transport regime takes shape through unilateral practice,
concordant national rules, or multilateral treaty, the maritime and aviation regimes for
international carriage are important references. Commerce at sea and in the air space has
flourished by virtue of stable, internationally accepted rules, which regulate navigation.
The purpose of this paper is to examine a few of the more important aspects of the
maritime analogy for their applicability to space transpott,

Status of the Instrumentality

None of the existing multilateral treaties regulating the use and exploration of
outer space provide any definition of a spacecraft or a space vehicle. To my knowledge
no hilateral treaty does. A recent amendment to the NASA Act defines space vebicle as
“‘an object intended for launch, launched or assembled in outer space, including the
Space Shuttle and other components of a space transportation system, together with
related equipment, devices, components and parts.”’® This definition seems broad
enough to cover all space objects contemplated by the Outer Space Treaty.

The terms spacecraft and space vebicle seem to be used interchangeably in the
Quter Space Treaty and in the Astronaut Agreement, and frequently refer to space
objects which carry personnel.? The Liability and Registration Conventions refer to
neither spacecraft nor space vehicle, only space objects and launch vehicles. 9 A great
deal of confusion exists as to the exact meaning of the two underscored terms. The
former Chief of the Outer Space Affairs Division, Dr. Lubos Perek, has stated that in
technical literature, the terms spacecraf?, space vehicle, and space obfect all mean the

d. at 18.
*Pub. L. No. 96-48, § 308 {f}, 93 Stat. 349; 42 USC 2458 b.

®Treaty on Principies Governing the Activities of States in the Exploration and Use of Outer Space,
Including the Moon and Celestial Bodies (hereinafter Outer Space Treaty), Jan. 27, 1967, [1967] 18 U.S.T.
2410, T.LLA.S. 6347, 610 UN.T.5. 203, Art. 5 (effective Oct. 10, 1967); Agreement on the Rescue of
Astronauts, the Return of Astronauts and the Return of Objects Launched into Qurer Space (hereinafter
Rescue and Return Agreement) April 22, 1968. [1969] 19 U.S.T. 7570, T.1LA.S. 6599, 672 U.N.T.S. 119,
Art. 1-4 {effective Dec. 3, 1968).

15Convention on the International Liability for Damage Caused by Space Objects (hereinafter *‘Lizhility
Convention”"} March 29, 1972 [1973) 24 U.5.T. 2389 T.1LA.8. 7762 {effective Oct. 9, 1973}, Convention on
Registration of Objects Launched ino Quter Space (hereinafter **Registration Convention®), JTanuary 14,
197%, [1978] 28 U.S.T. 695, T.1. A.5. 8480 {cffective Sepr. 15, 1976},
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same thing.!1 This is supported by the McGraw-Hill Dictionary of Scientific and
Technical Terms. It defines spacecrafz as “*devices manned and unmanned which are
designed to be placed into an orbit about the earth or into a trajectory to another
celestial body.”” (No definition is given in the dictionary for space vebicie )

There has always been 2 need accurately to define aircraft and ships and to
distinguish them from other objects which transit or occupy their respective spheres. A
similar need will emerge to define those spacecraft used for transport and to distinguish
them from other space objects.

The International Regulations for Preventing Collisions at Sea define vessels to
include, “‘every description of water craft, including non-displacement craft and
seaplanes, used or capable of being used as a means of transportation on water’’12
[emphasis added]. The INMARSAT Agreement defines the term s4#p as meaning “‘a
vessel of any type operating in the marine environment (including inter alia) hydrofoil
boats, air-cushion vehicles, submerstbles, floating craft and platforms not permanently
moored.”’' 13 :

It seemns that as space travel grows, we will need to establish a common definition of
transport spacecraft or space vehicles. That is, spacecraft used primarily to carry goods or
personnel from one place to another. It will also be necessary to distinguish them legally
from other varieties of space objects. The key to defining the spacecraft for transport is
navigability. Does it have the prémary function of transportation? Is it designed basically
for space flight rather than parking in a particular orbit? The fact that many satellites
have internal rocket propulsion enabling ground controllets to reposition them in space
does not endow them with navigability. Communications, remote sensing, weather,
and reconnaissance satellites are not designed or intended for navigation in space. They
carry only sufficient fuel to reach the desired orbit and perform their mission.
INTELSAT satellites have been recently supplied just enough extra fuel to kick them out
of the geostationary orbit at the end of their useful life. A true navigable craft however
has enough fuel to transverse space and renurn to a particular place or orbit.

Navigare has been defined as steering or directing a ship or aircraft 14 Of all the
space objects, it will be the spacecraft for the transport that most neatly resembles ships
and aircraft, How should they be described to differentiate them from other space
objects? Webster’s dictionary defines spaceship as '‘a rocket propelled vehicle for
‘travel’ in outer space.”’'* One might have preferred a definition which substituted the
word fransport for the word fravel. It is broader. Transport cleatly embraces cargo as well
as human beings. If one adopts the test of navigability as described above, then a
spaceship could be manned or unmanned. The U.S. Space Shuttle clearly qualifies as a

Uinterview with Dr. Perek; New York, N;W York, March 27, 1980.

2Convention on the International Regularions for Preventing Collisions at Sea {Oct. 20, 1972) T.LA.S.
8387, Rule 3.

3Convention on the Incernational Marizime Satellite Otganization, INMARSAT, July 7, 1979 [1979]
T.1.A.5. 9605, Ars. 1.

W ehster’s New World Dictionary 948 (2nd ed. 1974).

Bfd. at 1364.
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spaceship. So, I submit, do the unmanned transport orbiters being developed by the
Saviet Union, Japan, and cthe Earopean Space Agency.

Once having defined the spacecraft for transport as a spaceship, its classification
according to ownership and use becomes important. At sea, different rights and
responsibilities flow from a ship’s. legal characterization. There are warships, other
governmental vessels (with a subclassification depending on commercial or public use)
and private merchant vessels. At the highest end of the scale is the warship. It enjoys
complete sovereign immunity from foreign jutisdiction and has certain extraordinary
rights on the high seas. Other governmental ships used for public purposes also have
sovereign immunity, but not the special rights of warships. In most states, governmental
ships used for private purposes no longer have immunity and, of course, neither do
private merchant vessels. It has been necessary to classify vessels in order that all who use
the high seas, or participate in maritime activity, understand the respective rights and
dutics of each type of vessel.16

The dawn of the new space transport era will bring a similar need to classify
spaceships. The latest draft of the Law of the Sea negotiating text defines a warship as
one bearing distinctive marks, commanded by a commissioned officer, in the service
registry, and with a crew subject to military discipline.?” A recent report indicates that
out of a rotal of thirty-nine U.S. shuttle missions scheduled through September 1984,
five are dedicated military missions.*®

As the capabilities of the shurtle are demonstrated through experience, this is
probably an underestimate of both the total number and the number of military
missions. Should spaceships from-the very outset be separately classified according to
mission? In my view the answer is yes. Unlike other space objects, spaceships are
instrumentalities of navigation. They are capable of a wide variety of tasks including
military ones. Those ships operated by the military for military purposes, like their
counterpatts at sea and in the airspace, need patticular identification. Following along
the lines of the Law of the Sea draft, military spaceships should be defined as those
which are under military control and whose ground controller or space crew are subject
to militaty discipline.

At the initial stage of development, the spaceship will be an expetimental vehicle,
serving predominantly science, exploration and national security. As it begins to achieve
economies that make it commercially useful for industey and for non-launch states, the
spaceship will become an instrument of trade and commerce. It is interesting to note
that under the U.S. Sovereign Immunities Act, a foreign state is not immune from U.S.,
jurisdiction in admiralty actions to enforce maritime liens against governmental vessels
or cargoes used in commercial activity.® However, U.S. public vessels may not be

6For z general discussion of the iegal regime of warships and merchant ships, see Chaprers VII and VIII,
Colombos, International Law of the $ea 259, 285 (6th ed. 1957).

UArt, 29, Revised Informal Composite Negotiating Text for the Eighth Session, United Narions
Conference on the Law of the Sea, March 19-27, 1979. The text is in 18 Int'l. Legal Marerials 686, 709 {1979).

18Aviation Week and Space Technology, Mar. 31, 1980, pp. 54-35.
#Fareign Sovereign tmmunities Act of 1976, 28 U.8.C. 1605(b). Under the Public Vessels Act, however,

o lien may be ereated aguinst any public vessel of the 1.8, 46 11.8.C. 781, 784, In some forcign states, U.S.
pubtic vessels used for commercial activity mzy be suhject 1o a libel action,
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libeled in the Untted States. Some foreign nations refuse to accord any immunity to
property owned by foreign governments and used in trade and when shuttle orbiters
carry subsrantial commercial payloads, they may well be equated to public property used
for private purposes and subject to attachment.

Dr. John Cobb Cooper, the first Director of the Institute of Air Law at McGill,
wrote that vessels have a su generis status.2® While land transportation entities have no
distinctive status, and aircraft have only nationality, vessels also possess a quasi
personality which permit them to be held personally responsible for contracts and torts
independent of owner responsibility. Justice Story wrote that a shipowner’s innocence of
any offense made no difference in the condemnation of 2 vessel suspected of *“piratical
aggressions.”’

“‘It is not an uncommon cousse in the admiralty, acting under the law of nations,
to treat the vessel in which or by which, or by the master or ctew thereof, a wrong or
offense has been done as the offender, without regard whatsoever to the personal
misconduct or responsibility of the owner thereof.”’2t :

Without delving into the subject of maritime liens, it is apparent that to vest
spaceships with the same quality of responsibility attributed to vessels could have
dramatic implications. A spaceship, part of whose payload is carried under contract with
2 private corporation, which lands on foreign soil through intent or accident, mighe find
itself the subject of an in rem proceeding brought by a foreign claimant. Nothing in the
Liability Convention prevents judicial recourse by private claimants even whete that
Convention might apply.

As spaceship operations become routine and the options they afford for commercial
venturc more advanced, their legal status becomes a matter of great importance and so
will the analogy to public and private vessels.

The Right of Pzznger

Defining and classifying spaceships is only the start. Greater activity in space means
more launches, which could mean more launch sites, or, as they will certainly come to be
known, spaceports. There are probably fewer than a dozen separate launch facilities in
the world today. Since the cancellation by Zaire of a contract with OTRAG, a private
West German company for the development of a private launch facility in thar country,
all launch sites are owned and operated by Governments or Intergovernmental
Organizations. However, there are those who believe that commercial launch sites are on
the horizon and that they will multiply as commercial space ventures prove feasible.
Eight nations have expressed interest in establishing new international launch facilities.
Five of these are equatorial states. Will there be, before the end of the century, an
explosion in space transport to equal that generated by air transport in the last quarter of
a century? It is certainly a distinet possibility.

The rapid proliferation of communications satellites may prove an interesting
precedent. Technological advances and economies of increased spacecraft production

#Cooper, The Legal Status of Flight Vehicles Explorations in Aérospacc Law 206-213 (Vlasic ed. 1968).

2T he Malek Adbel, 431.8. 210, 233 (2 How, 1844).
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will provide direct access to space for more and more states. This will require the greater
rraverse of foreign airspace.

Many writets have addressed the problem of innocent passage through airspace to
the outer space and have suggested the development of a rule comparable to the right of
innocent passage for ships through territorial waters.22 I prefer the analogy to the
landlocked state. That state has no access to the unique environment of the oceans
cxcept through the territory of another. It has no sea coast. Without a freedom of transit
such a state cannot reap the benefits of ocean transport. In the same manner, states who
develop the capability to launch vehicles in space may not be geographically positioned
to do so without transiting foreign airspace. They too are landlocked. The Geneva
Convention on The High Seas provides that landlocked states shall enjoy the right of
free access to the sea and equal treatment in ports.?? A similar right is needed 1n space. It
is at the outset of an active transport era that the greatest opportunity lies for the
establishment of the principle of free transit to and {tom space. This right is less likely to
emerge from the practice of states than by bilateral or multilateral agreement. Free
transit through foreign air space would reduce the urgency to set forth a geometric
border between air and outer space. : '

The Exercise of Exceptional Jurisdiction

The maneuverability of the spaceship will make it possible to approach and inspect
alien satellites which ate suspected of being a threat to the earth envitonment. It will be
possible to remove the satellite to a high energy orbit, neutralize it, or control its return
to earth.2? The Quter Space Treaty makes it clear, however, that the registry state retains
jurisdiction and control over its space objects and undoubtedly this is meant to be
exclusive. Any exercise of control over a foreign satellite would have to be on exceptional’
grounds. '

The corollary to the principle of the freedom of the high seas is that all states
normally have a duty not to interfere with foreign ships outside territorial waters. In a
famous admiralty case a British Judge declared,

In places where no local authority exists, where the subjects of all States meet upen a
footing of entire equatity and independence, no one State, or any of its subjects, has a
right 1o assume oz exercise authonty over the subjects of another.2

Howevet, there is an exception to this principle of freedom of navigation. This
exception involves the.high seas right of approach. It is the right of any warship to
approach a suspicious merchant vessel and verify her nationality and ensure she is not

15¢e e.g., Christol, “Innocent Passage in the International Law of Ourer Space,” 7 Jag L. Rev, 22, 29
(1965).

23Convention on the High Seas (1958) T.1LA.S. 5200, Art. 3.

#48ee this writer's view on the removal of earth threatening satellites in 3 Ann. Air & Space L. 383-394
(1978).

e Louis 210 (2 Dods. 1817} quoted in Colombos, supra 0. 16, at 310.
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violaring international law relating to fishing, submarine cables, and piracy, as well as
misuse of the national flag. If the crew of the warship decides to board the suspect
vessel, there is a heavy burden to substantiate the suspicion. Failure to do so makes the
flag state liable for the loss, damage or delay to the merchant ship.2¢ Whether a similar
exceptional right of approach will develop in space rests on the good will of spacefaring
states. Both the fall to earth of the Soviet Cosmos 954, breaking up over.an area of
northwest Canada about the size of Austria, and the uncontrolled return to earth of
patts of the eighty-five ton Skylab, illuscrate the risks involved in deteriorating
satellites.?”

The use of nuclear power sources in space is now being studied by a working group
of the Scientific and Technical Subcommittee.?® But nuclear power is only one specific
soutce for earth contamination. There are other threats as well, including the possibility
of physical damage. The ultimate answer lies in an international agreement for the safe
deorbit or reorbit of satellites which threaten the environmental norm, Until such
agreement is reached, militaty spaceships of any nation should have the right to
approach a hazardous satellite and take preventive measures.

Safety of Navigation

It might appear at present that space voyages will not require the type of uniform
rules for navigation that govern at sea. Space is limitless, the public oceans are not. Sea
transit will far exceed space transit for decades to come. The risk of actual collision
between two manned craft in space is minimal when compared to shipwreck and
collision. However, the near earth and geostationary orbits will be the most frequented
areas of space and as noted above there is already overcrowding in the latter orbit. As
fully reusable launch systems transport large payloads from earth to low orbit and return
them, and as reusable space-based orbital vehicles develop to transfer men and
equipment from low to high orbit and to land on celestial bodies, uniform rules will be
required to govern landing, docking, staging and inter-orbital transfers. It is an
inexorable certainty that a navigation code will become as necessary for space safety as it
became for traffic safety in the air space and at sea.

International rules of navigation applicable to high seas navigation have been
enacted by virtually all maritime states, and amendments are usually made
simultancously by international agreement. The International Regulations for
Preventing Collisions at Sea of 1972 are a part of these rules. They set forth measures to
avoid collision, for maneuvering, towing, warning and distress signals.2? There have
been a numbet of conferences between maritime states called for the purpose of

68upra n. 16, at 311,

¥For an excellent analysis of the deorbit of Cosmos 954, see Galloway, *‘Nuclear Powered Satellites: The
U.S.5.R. Cosmos 954 and the Canadian Claims,”” 12 Akron L. Rev. 401 (1979},

285¢e Report of the Scientific and Technical Subcommittee on the Wortk of iis Seventcenth Session,
A/AC.105/267, Annex I, 1 (1980).

298upra n. 12, rules 12-33,
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standardizing rules for structural safety, fire and life saving equipment, and the use of
radio and other navigational aids.

Whether an international space traffic code emerges through the concordant
national legislation and regulation of the principal spacefaring nations, or through
formal international agreement, it will become iraperative to achieve uniform standards
and practices. The Scientific and Technical Subcommittee working group on the use of
nuclear power soutces should be invited to consider the latger question of spaceship
safety and to set forth suggested rules for uniform practices.

Status of Crew and Others

The Outer Space Treaty provides that all parties should regard astronauts as envoys
of mankind.?® What special protection this affords, apart from providing all possible
assistance in the event of accidents, distress, or emergency, is not clear. It is true they will
not be treated as diplomatic envoys with governmental immunity. If they are forced
down in foreign tetritory or on the high seas they will have 2 temporary diplomaric
immunity until they are returned to their own country. To what further protection are
they entitled?

Seamen have long been regarded as wards of the admiralty. They are endowed
special protection not accorded fellow workers on land, except by statute. Two ancient
rights which they have acquired through practice and usage are the rights to
maintenance and cute, and to a seaworthy vessel. Whenever 2 seaman becomes disabled
during a sea voyage through sickness or accident, he is entitled to the continuance of his
wages until restored to health, and to all medical expenses. This duty of the shipowner
to provide all necessary treatment is an absolute one, not dependent on his negligence or
on the freedom from fault of the seaman. The seaworthiness of the vessel is also an
absolute tequirement, and due diligence and care by the shipowner provides no
exoneration for him if the court finds the vessel was not fit for whatever reason or cause.
The concordant practice of maritime states has shaped 2 very strong maritime law in this
regard.?!

Will states whose nationals sojourn into space develop a similar set of protective
rules for all spacefarers? I think it likely. Land-based rules for employer liability are
shaped around work done ““in the coutse of employment’” and ““within the scope of
authority.”” On-duty and off-duty status and whether the aggrieved employee was
deviating from his normal route or performance become important considerations. In
space, as at sca, the spacefarer should be comprehensively protected without regard to
any of the legal considerations. Whether his travel into space is for only 2 few days, or for
weeks or months, he has a high risk occupation and his duty period, like that of the
sailor, is for twenty-four hours each day. Consider how approptiate to the future
spaceman Is the language used by Justice Rutlege in describing the sailor’s life. He
wrote:

300urer Space Treaty, supra n. 9, art. 5.

nSee gemerally on the subjects of maintenance and cure, and vessel seaworthiness, Gilmore and Black,
The Law of Admiralty 151-155, 281-314 (2d ed, 1975).
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.« . . Unlike men employed in service on land, the seaman, when he finishes his day's
work, is neither relieved of obligations to his employer nor wholly free to dispose of his
leisure as he sees fit. Of necessity, during the voyage he must eat, drink, todge and
divert himself with che confines of the ship. In short, during the petiod of his tenure the
vessel is not metely his place of employment; it is the framework of his existence. For
that reason, among others, his employer’s responsibility for maintenance and cure
extends beyond injuries sustained because of, or while engaged in acxivitics requited by
his employment.>2 '

Federated States such as the U.S. should exercise legislative and judicial jurisdiction
only at the national level. In the United States, a Federal Wrongful Death statute for
outer space is needed which would preempt state law. It might be useful to extend the
Death on the High Seas Act to activities in space.? The Federal Tort Claims Act should
be amended to specifically cover acts in space and further revised to include claims based
on strict liability for governmental conduct.?* As long duration voyages and habitation
in space become a reality, the relatively short statute of limitations for judicial recourse
needs to be extended. In admiralty, by constitutional grant, Federal jurisdiction is
exclusive (with certain exceptions not relevant here).?s A uniform national space law is
preferable to the hodgepodge of tort law applicable to aviation mishaps where state as
well as Federal law is relevant. The working conditions of space crews and other
personnel, minimum health standards for space flight, the provision for medical care
and the extent of disciplinary authority of the mission and flight commanders must be
defined only at the national and international levels.

On March 7, 1980, NASA promulgated rules on the authority of the shuttle
commander in flight.3¢ Shuttle commanders have been given authority simifar to that
held by sea captains and aircraft commanders including the power to atrest and to use
force if necessary to maintain law and order in orbit. The rules also establish a chain of
command on beard the shuttle in the event the commander or his copilot are
incapacitated. The new rules recognize that the shuttle will catry non-NASA scientists,
engineers and foreign researchers.

2P uterman, 5. 5. Corp Jorer, 318U.8. 724, 731, 733 (1943).

#Death on the High Seas Act, 41 Stat. 537, 46 U.5.C. § 7, 1-768 (1920). It has been judicially extended
to death over the high seas. In D'Aleman v. Pan American World Airways, 259 F 2d 493 (1958) Judge Moore
wrote, '*The law would indeed be staric if a passenger on a ship were protected by the Act and another
passenger in the identical location three chousand feet above in a plane were not.” It is extremely doubrful
whether courts will judicially extend thar Act to deaths on board an orbiting spaceship. Bur there is a similar
need in space w unify the law. Cousts have clearly held that the need for uniformity at sea required the
DOHSA to supersede any state wrongful dearth statute. See Dugas . National Afrcraft Corp., 438 F. 2d, 1386
(1971).

%The applicability of the Federal Tort Claims Act to acts in outer space has not been examnined by the
courts, F.T.C.A, 28 U.8.C. 1346 (b), 2671. Legislation precludes its applicability in cases where admiralty
jurisdicrion applies (see § 741-752 of the Suits in Admiralty Act 46 USC 741 et. seq. Since the E.T.C.A. is
basically cerritorial in scope, it will not, in my view, be held to apply to negligence which occurs in the outer
space environment. :

#7J.8, Const. ari. 3,§ 2.

%45 Fed, Reg. 14845 (1980), 14 C.F.R. 1214.
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As one of the two great spacefaring states in the world, U.S. law and practice on
space welfare will set the matk for other nations to follow as they develop their own
space transpott systems either in concert with other states or individually.

Salvage

Some yeats ago, Mr, Page, the President of the General Electric Missiles and Space
Division, predicted there would be a million satellites in earth orbit in the 1990's. As
time slips by, this prediction seems much too optimistic. There are approximately 4,500
space objects orbiting earth at the present, about one forth of which are functioning.s7
Although he may have miscalculated, the problems implicit in his prediction will be
generated. The U.N. Secretariat’s Report states it will ‘‘almost certainly’’ be necessaty in
time to sweep non-geostationary orbits planned for extremely large strucrures, such as
those planned for in space construction of solar powet satellites.3® It is also true that
much of the artifacts brought into space will be salvageable. The Astronaut Agreement
does not address the question of salvage. It does provide that, upon request, objects
launched into space found outside the launching state shall be returned or held at that
state’s disposal. It also provides for the recoupment of expenses.

At sea, every recovery of lost or abandoned propetty, of property in peril, is subject
to a salvage claim. Though limited to the value of the property saved, the award can be
far in excess of expenses. This depends on the hazards involved, the value of the
property at risk, the value of the property saved, and other considerations.

There is 2 duty imposed on the master of cvery vessel to render all assistance in
saving life at sea and there is no reward for life salvage. The salvage of property atseaisa
voluntary act and here a generous reward is possible except for those public ships such as
Coast Guard vessels which have a duty imposed by law. 40 _

The law of maritime salvage has been stated to be a part of international law, and
the courts of maritime states have taken a liberal attitude toward entertaining salvage
claims against a ship libeled in their ports. This is true even though the only contact with
the port state is that the rescued ship was brought there after rescue. In maritime
practice 2 wide variety of acts have been held to constitute salvage from simple towing to
a place of safety to raising a sunken vessel. Will this body of maritime law have any
relevance in space? I think the analogy is appropriate and that the need for uniformity, a
Jus gentiune in space, is equally necessary. The question of who may become salvors,
how the award should be computed and distributed, who is liable for the award, and
what types of salvage may arise under contract will become important considerations in
fescue OPerations in space.

It-is not oo eatly for an appropriate body such as COPUOQS to consider whether a
salvage law for space will require an international agreement comparable, perhaps, to

Mnterview with Dr. Perek, swprz n. 11.
®lupra 0, G, at 18.
Rescue and Return Agreement, art, Ss#prz n. 9,

405z¢ Norris, The Law of Salvage, § 172-179 (1938).
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the Brussels Salvage Convention of 1910, or whether it can best develop through
national law and practice.

Protection of the Environment

Already mentioned in connection with the need to control earth-threatening
satellites such as unstable nuclear powered satellites is the need for a safety regime in
space. However, the question of back and forward contamination in space is much
broader than just the exetcise of any right of removal of deleterious space objects. A
special set of safety standards, uniformly adopted throughout the community of
spacefating states, is extremely desirable.

The Geneva High Seas Convention provides that every state shall draw up
regulations to prevent pollution of the seas by the discharge of oil from ships and shall
take measures to prevent pollution from the dumping of radio-active waste.4t The
International Maritime Consultative Organization (IMCO) has sponsored both the
Convention for Oil Pollution Damage and the Convention on the Prevention of Marine
Pollution by Dumping Wastes and Other Matters. The U.S. is a party to both .4

Respected admiralty lawyers have stated that ocean contamination presents
‘‘problems of staggering complexity as to which no consensus has yet emerged.”’4 No
less than 45 articles are devoted to the protection and preservation of the marine
environment in the most recent draft of the Law of the Sea negotiating text. While it
should be superficially attractive to transfer concepts being developed in this most vital
area from the sea to space, it probably is not a useful analogy. First, because the law of
the sea is itself in a state of confusion on this subject, and second, because the distinctive
characteristics of the two envitonments call for entirely different approaches to the
problem, Nevertheless, there must be a uniformiry of approach, commeon standards and
an international repository for the communication and exchange of all information on
‘space contaminarion. :

Conclusion

While the law of the sea does not represent an infallible guide to the developing
law of space, space lawyers need some appreciation of maritime law. They need to
become conversant with basic admiralty rules to vessel identification, nravigation,
management of ships, rights of seamen, the law of salvage, limitations of liability and
governmental activity in sea commerce. It is with this perspective that they can compate
the two environments, consider the relevance of maritime law, and select for adopton
for space transport those legal principles which have proved beneficial to commerce on
the oceans.

41High Seas Convention, sapre n. 22, arc. 24, 25.

420it Pollution Convension, May 12, 1954 {1954) T.LA.S. 4900; Dumping of Wastes Convention,
December 29, 1972, T.1.A.S. 8185.

O8npra n, 30, at 826.



SIGNIFICANT DEVELOPMENTS IN SPACE LAW:
A PROJECTION FOR THE NEXT DECADE

Stephen E. Doyle” -
Ongotng Space Programs in 1980

Basically, the main elements of ongoing space programs may be divided into five
categories: applications of space technology, space science and exploration, space
transportation, space tracking and data acquisition, and related technologies research
and development. :

‘‘Space applications’’ is an encompassing term including many current activities of
both national and international character. Employment of satellites for communication
purposes is pethaps the best known, most widely used of space applications. There are
five countries with totally independent national communication satellite systems:
U.S.S.R., Canada, the United States, Indonesia and Japan. In all of these countries the -
systems provide point-to-point relay of telephone, telegraph, facsimile, television and
data services, and in some countries thete are dedicated facilities used for both radio and
television broadcasting. There are at least fifteen countries, maybe more, that use the
multilaterally owned spacecraft of the International Telecornmunications Satellite
Consortium (INTELSAT)' for domestic communication services with wholly owned
national earth station complexes. There are some countries involved in regional systems
for satellite communication and there are more than one hundred and twenty-five
countries using international satellite systems to help meet their global communication
requirements, :

‘*Space applications” also include meteorological satellite systems, which can
collect and deliver broad-area cloud cover pictures, metcorological data and certain
kinds of time-sequence imagery of weather patterns. Combined with ground-acquired
data and computer systems, these space systems have permitted greatly improved
capability to find, analyze and predict meteorological phenomena. .

Another important ‘‘space application’” is the sensing of the earth’s surface from
space, whether land or water. Nations use both active (radar) sensing systems and passive
{latent or reflected electromagnetic radiation) sensing systems, and data is collected that
is useful for cartography, crop inventory, forestry, land management, pollution control,
geographic, geologic, and oceanographic work, to mention only some of the important -
uses. Developed and developing countries gain substantially from the use of such earth
sensing data collection systems. .

There are other more specialized ‘‘space applications,” including mobile,
matitime and aeronautical communications; surveillance and verification systems;
navigation systems; continuous surface and atmospheric monitoring data refay systems; -

*Former Program Manager for Telecommunication, Information and Space Studies, Office of
Technology Assessment, 17.5. Congress, Washington, D.C.

tAgreement Relating to the International Telecommunications Satellite Organization, INTELSAT, with
Annexes, [1971} 23 U.8.T. 3813, T.1LA.S. 7532.
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and amateur radio relay. “‘Space applications’ also include experimental work done in -
laboratory envitonments, as in Apollo spacecraft, Skylab, Soyuz, and Salyut, and in the
Apollo-Soyuz Test Project of 1975. This includes materials processing for crystal growth,
ailoy mixing, pharmaceutical blending and, eventually, manufacturing processes that
can turn a near zero-G environment or a near petfect vacuum into an advantage, or a
medical or surgical benefit,

All of these ‘‘space applications’' represent what we know and what we believe we
can do and, in some cases, are doing today. But expetience teaches us clearly that it is
likely that we will discover new applications, new systems, new technologies and new
uses, that have not yet crossed our minds. We are not at the end of our experience with
“*space applications,”” we are just beginning! :

In the area of ‘‘space science and exploration,’” we are also only just beginning. We
ate beginning to perceive the intricate, complex relationship between the earth and the
sun; the nature, flow and effects of the solar wind, solar flares and extra-solar radiation
sources. We are still measuring and defining the near-earth environment in space,
essentially the characteristics of the cis-lunar sphere, lying within the distance from the
earth to the moon. And, we are beginning now to digest and appreciate what we have
learned about the moon itself—its composition, histoty, value to and relationship to the
earth. We are gaining a clearer view and better undesstanding of the planets of our solar
system and their many satellites. And we are learning a great deal about extra-galactic
space, the nature and life cycle of stars and nebulae, the composition, behavior and
interrelationships of galaxies, and we are discovering anomalies and new mysterics such
as pulsars, quasars and black holes! : :

It can be said of *‘space applications’” and *'space science and exploration’’ that
nations have enjoyed and benefited from a wide range of successful, productive
international cooperative programs in these areas. Major new institutions have arisen to
carty out space applications programs and some impottant new organizations are
emerging in the space science areas, institutions Jike the Lunar and Planetary Institute in
Houston, Texas, and the contemplated astronomical institute to collect, analyze and
archive data to be acquired by the planned 2.4-meter space telescope now being built.
Space dependent organizations like INTELSAT, Intersputnik, the European Space
Agency (ESA), INMARSAT and the Arab Communication Satellite Corporation didn’t
exist twenty years ago, but they do and can provide vital global and regional services to
many countries.

As a contrast, in ‘‘space transportation,’” for reasons of national security interests,
proprietary interests, national prestige and economics, there has not been the extensive -
sharing of technological know-how and experience that characterizes space applications
and space science. In ‘‘space transportation,’” some nations have preferred to retain
their independence and autonomy and there has been a more apparent spirit of
competition. Early in the spaceflight era, i.e., in the early 1960’s, the United States
opened access to its launch capabilities to all nations, and in 1972, the President of the
United States formally declared such availability to the entre world, for peaceful
applications on a non-discriminatory basis.

Today, in the “‘space transportation’’ area, new regional and national launch
competence is being demonstrated. In addition to the major launch programs in the
U.5.8.R. and the United States, there are modest capabilities in other countries to orbit
more limited payloads, such as in France, China and Japan, and an important new
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regional capability was successfully demonstrated on December 24, 1979, when ESA
successfully launched Ariane-1 from the jointly sponsored launch range located in
Kourou, French Guiana. The United Nations Committee on the Peaceful Uses of Outer
Space reviewed in some detail, for the first time last year, the status of space
transportation systems, their development and availability to member states. The
- United Nations will and should continue to monitor the activities of states in regard to
use of and sharing of space transportation capabilities.

. The United States is moving forward in its development of a reusable space orbirer
known as the Shutte. This remarkable vehicle represents a major new step in the
technology of space transportation and, not surprisingly, it is experiencing some
temporary delays in the process of proving a wholly new, significantly improved
launcher capability. But such problems are to be expected in so complicated and
sophisticated an undertaking,

The Shuttle will add a majot new capability to the world’s stable of launch vehicles.
With 60,000 Ib. payload capability and up to 30 days orbital stay time, combined with
ESA’s nearly completed Spacelab, it will offer a shirt-sleeve working environment, on-
orbit, for astronaut-scientists who are now in ‘training. The Shurtle’s technological
development is possibly the most important event that will occur in space transportation
in the next decade.

In “‘space tracking and data acquisition’’ programs, too, a new era is dawning.
Whereas in the 1960’s and 1970's spacefaring nations had to locate tracking stations in
many countries, in aircraft and on ships at sea to keep track of and commuanicate with
spacecraft and space vehicles, we will soon see, déployed by the United States, a new
systemn for tracking and data acquisition, based upon geostationary satellites located
above the Adantic and Pacific Oceans. The new Tracking and Data Relay Satellite
System (TDRSS) will be commercially operated and leased to NASA on a dedicated
basis to support missions involving U.S. originated spacecraft and Shuttle operations.
Of course, the current NASA Deep Space Network (DSN), which employs large disk
antennae at earth stations in Australia, California, and Spain, will continue to serve
space missions beyond the coverage capability of the TDRS system.

Coming then to “‘space technology research and development” we really come
inexorably into the realm of prediction. What will happen next? What will nations
independently and cooperatively do? With what legal consequences and implications?
But before describing what I believe will occur legally in the decade of the 80's, permit
me o briefly sketch the space technology of the 80's.

Technological Developments in the Next Decade

We need not worry whether or not space technology will be developed—it will.
National and cooperative international programs will continue to drive developments to
lower costs, increase reliability, enhance survivability, increase flexibility and increase
access to space services and systems, Especially in applications areas such as meteorology,
communications, remote sensing, navigation and materials processing, major new -
strides will be taken, even by nations other than the United States and the U.S.S.R.
Nations will continue to develop scientific instrumentation, sensors, detectors,
recorders, analytical tools and skills to increase our learning speed and ability in space
science and exploration. For the reasons enumerated above, selected nations will forge
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ahead in development of new, less costly, more reliable, capacious launcher systems.
Space transportaticn will continue, however, to be an area characterized by hmited
cooperation, closely controlled sharing of know-how and preciously guarded
technologies. Depsite these limitations, I believe there will be more choices of launch
setvice sources and more diversity of capabilities. I have privately expressed the opinion
to close associates for several years that in due course the U.S.S.R. will enter the market
of launch services as a provider. The Russians still have a great deal to learn about how to
work with other non-communist nations in cooperative arrangements. _

As the 1980’s unfold, in addition to continued concentration on non-manned,
service-oriented systems, I believe nations, preferably in groups, will renew attention to
problems and technologies associated with man in space. Manned facilities will be
developed for research, work and construction stations in low earth orbits (LEQ),
probably no higher than 500 miles. There will be improved technologies for power
supplies, power storage and eventually (possibly by the turn of the century)} power
transmission to the earth’s surface. Manned and uamanned orbital transfer vehicles will
be developed to facilitate movement of persons and supplies between and among
various otbits and orbital locations. New fabrication devices are going to appear, along
with sophisticated remote manipulator systems.

Of course, while these technologies are being developed and tested we will also
have to learn more about the effects of long stay time on man. We will add to our
biological, physiological and psychological understanding of ourselves. An important
new space technology spin-off will appear on earth—the automarion to do rourine work
and repetitive functions. But they will not cost millions of dollars, as they have in the
past; they will cost a few hundred dollars. New and/or better biological processes will be
developed for food production, waste recycling and other life-suppor related functions.
A new industty in space recreation will begin to emerge. Thete will be a flow-back to
earth of benefits derived from new, strong, light-weight materials and new methods of
collecting and converting solar energy to other usable forms. We will learn how to
construct new habitats that will become “‘trendy’’ on eatth, new clothes, new food
forms. To be sure, we may not see 2/ of these kinds of things within a decade, but short
of some unforeseen cataclysm or a major, devastating war, these things may be expected
to occur because they are the logical extension of the history of man. Such things as
major manned stations in high earth orbit or at geosynchronous altirudes, solar power
satellite systems, manned colonies in space are not beyond man’s capability or beyond
our capacity to realize, though admittedly, they are somewhere beyond the next decade!

Space Law in the Next Decade

Turning now to the questions raised catlier about the law, legal needs, legal
implications, legal consequences of all these amorphous speculations, the next ten years
of space law will not be a period of isolated development. It will be a period of growth,
based on current foundarions, and it will be a petiod of adapration and cteation of
concepts to meet new needs. In the lase fifty years, the world’s legal community has
produced a body of space law, some patts in isolation at first, through orchestrated
~ harmonization and accommodation. After a period of exploration and speculation in

concepts and principles, prior to the first orbiting of a2 manmade object in 1957, there
came a period of definition and consolidation of fundamental principles. After a
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numbet of major declarations in the form of U.N. General Assembly Resolutions, the
Quter Space Treaty of 19672 emerged. There then followed a period of elaboration and
regulation. We are still in that phase of legal development, and we will be for an
indefinite time. In these evolutionary phases the newest separable phase has only
recently opened. It may be called the extraterrestrial law phase, beginning in December
1979, when the U.N. General Assembly promulgated the Moon Treaty.?

While separate national legislatures dealt in separate ways with perceived needs for
national law based on levels of national acrivities related to space, international law
began to grow into the body of space law known today, almost immediately after the
first Sputnik launch. The international law began through bilateral contracts,
arrangements and agreements. These evolved and paralleled regional developments that
generated new regional organizations and agreements; and, in due course, the United
Nations took on the central role of global coordination and formalization of new global
treaties. Regulations began to emerge along with the new regional global organizations
created to develop and exploir the technology.

To understand what will happen in the next decade, a clear picture of the current
foundation is essential. The main strut in the foundation of international space law is
the 1967 Outer Space Treaty.4 From principles enunciated therein came the Rescue and
return Agreement of 1968,% the Liability Convention of 1973¢, the Registration
Convention of 1976,7 and, in substantial measure, the Moon Treaty of 1979.2 But there
were, in addition, other events and legal activities of import, such as the 1959 World
Administrative Radio Conference, the 1963 Extraordinary Administrative Radio
Conference, the 1964 INTELSAT Conference, the 1971 World Administrative Radio
Conference on Space Communications, the 1971 Intersputnik Agreement, the 1977
Wortld Administrative Radio Conference on the Broadcasting Satellite Service, the 1977
INMARSAT Conference and the 1979 World Administrative Radio Conference. All of
these conferences and agreements may be only a prelude in compatison with wotld radio
conferences now scheduled and anticipated in the 1980’s. Also, activities of the General
Conferences of UNESCO during the 1970’s deserve to be mentioned as important

*Tteaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space,
Including the Moon and Other Celestial Bodies (hereinafter *'Outer Space Treaty™'}, Jan. 27, 1967, {1967] 18
U.S.T. 2410, T.LA.S. 6347, 610 U.N.T.8. 205 (effective Oct. 10, 1967).

3Draft Agreement Governing the Activities of States on the Moon and Other Celestial Bedies (herein
referted to as the *'Moon Treaty™'}, U.N. GAOR, 34th Sess., Supp. No. 20, Doc. A/34/20(1979).

“Quter Space Treary, supra nore 2.

sAgreement on the Rescue of Astronauts, the Retuen of Astzonaurs and the Return of Objects Launched
into Outer Space, April 22, 1968, [1969]) 19 U.S.T. 7570, T.L A.5. 6599, 672 U.N.T.S. 119 (effecrive Dec. 3,
1968).

éConvention on International Liability for Damage Caused by Space Objects, March 29, 1972, [1973] 24
U.S.T. 2389, T.I.A.S. 7782 {effective Oct. 9, 1973).

. *Convention on Registration of Objects Launched into Quter Space, Jan. 14, 1975, [1978] 28 U.S.T. 695,
T.1LA.S. 8480 (effective Sept. 15, 1976).

8Moon Treaty, s#pra note 3.
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contributors to the understanding of predictions for the 1980's. Apart from these
meetings other plenipotentiary conferences and conferences of a constitutional nature
should be recalled, including the Conference to formulate the law of the sea.

For an attentive student of space law, the last two decades may appear to have been
a hectic but undeniably productive time. From now on the productivity [evel for
international space law may be expected to show a decreasing growth rate with a possible
leveling of the curve toward the end of the next ten years. But as international space law
creation stabilizes, a new series of national and regional laws and arrangements will
emerge. New nationa) and international laws will be discussed or proposed to deal with
such matters as: insurance and liability claims; protection of patents and proprietary
rights originating in space; codes of conduct and possible international criminal law to
regulate man's behavior in space, new forms of sanctions for non-respect of laws; new
institutional forms to facilitate more and better international cooperation; standard of
model contracts or agreements for purchase or lease of space-related setvices; regulations
for specialized space-based services; regulations for piloted vehicles moving about in
space; regulation of the use and exploitation of extraterrestrial resources; settlement
regulations for persons interested in relocating in space, and international registration
procedutes for persons, vehicles and activities in space. The United Nations will
continue to provide the central focus for international coordination and reporting of
space-related activities and, in my opinion, the next decade will see the establishment of
anew U.N. agency to deal with man's activities in space.

One major problem that will demand the best and most creative of all our skills, is
how we will implement the new regime of *‘common hetitage.”” Mankind, collectively,
has a great deal to learn about and to gain from space, the space environment and space
resources. We appeat to have unanimously agreed that the 19th century’s model of
exploitation and conflict cannot be tolerated in the 21st century. But it must be
understood that if there is to be no dominartion by a few couatries, there reciprocally
must be no domination by the majority.

The key concept for realizing the use and benefits of space is eguizy. Benefits
cannot flow to the indolent. Non-contributors can take no measure of satisfaction from
the labors of others. Opportunities must be nondiscriminatory and there must be 2
possibility for all to contribute to and share in endeavors in space. But returns must
reflect contributions. Thete is no “‘free lunch.””

- The benefits of space are to be available to all nations, regardless of their levels of
economic development; that is agreed. But that should not be read to mean that every
nation has a right to share equally in benefits regardless of contribution. The
international community still has some important clarifications to address in this area of
equity. Hopefully, major strides regarding equity will be made within the next ten
years. :



THE MAJOR ISSUES IN THE “AGREED’”’ PRINCIPLES ON
REMOTE SENSING

Jean-Louis Magdelénat*
Foreword '
In the United Nations Committee on Peaceful Uses of Quter Space (COPUOS), -
Canada noted, regarding remote sensing, that there is no automaticity in the
application of international law to this new activity.? Professor Bin Cheng in a brilliant
article denies this statement but adds: ‘“What is true is that there is not a specific
international legal regime governing remote sensing’’. This remark was made in March-
19782 and still stands; almost no progress has been made since the 1978 version of the
“Draft Principles on Remote Sensing of Earth from Space.”” The Working Group has
agreed only to remove brackets or shift the sequence of the article. Some guidelines,
however, have acquired the consensus of the delegates to the Legal Subcommittee of
COPUOS. With time and the effective operation of remote sensing a general acceptance
may be reached. Meanwhile, the two major issues are still discussed: the permissibility of
sensing other States’ territory and the dissemination of the resultant data and
information.

I Introduction

With the energy crisis, man realized the limited nature of global natural resources
and the necessity of preserving the environment of our planet. It has not been susrprising
that those space technologies employed in the late 1950’s and 1960’s for putposes of
military reconnaissance and meteorology have been extended to the study of the natural
resources of the earth and its environment. This technology is termed remote sensing, a
“'systern of methods for identifying the nature and for determining the condition of
objects on the earth’s sutface and of phenomena on, below or above it, by means of
observations from airborne or spaceborne platforms.’’3 This paper will focus on the legal
issues presented by remote sensing activities which, while conducted in space, are earth-

" oriented. ,

The sensing techniques employed on satellites take many forms. Besides
sophisticated camera systems, infrared, microwave and ultraviolet sensors, as well as
radar and laser instruments, ate in common use.? Sensing can be either passive or active.

‘Assistanr-‘birector of the Institute of Air and Space Law, McGill Universicy. The author thanks Mr,
Grant Mazowita (LL.B.) for assistance in the research.

'U.N. COPUOS Doc. A/AC.105/C.1/WG.4 L.11, parz. 25 (1974).

2Cheng, *‘Legal Implications of Remote Sensing,”’ Proceedings of an Inzernational Conference on Earch _
Observation from Space and Management of Planetary Resources, held at Toulouse, March 6-11, 1978 (ESA
SP-134).
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Passive sensing involves the reading of the natural radiation emitted by an object. Active
sensing, on the other hand, is accomplished by first transmitting electromagnetic
radiation down to the object and then reading the reflected energy. Since cach object
emits differing amounts of electromagnetic radiation, it is possible to obrain its
distinctive ‘‘spectral signature’’, This energy distribution differentiates the object from
others and can indicate density, surface regularity, moisture content and vatious other
physical and chemical properties.’ Comparisons of the data collected in space are made
with measurements taken of the object at the surface of the earth for correlation
putposes. Over the years, sensing equipment has been refined to the point that objects
on the ground can be identified with precision down to less than 10 meters.$

Remote sensing serves many functional purposes. Information can be gathered
relating to the environment, agriculture and forestry, geography, geology and mineral
resources, oceanography and marine resoutces, hydrology and water resources, and
atmosphere-meteorology, including disaster assessment.” The environmental,
economic, social, cultural and scientific benefits to be gained are obvious. As
paradoxical as it may sound, through militaty surveillance satellites, remote sensing also
serves to promote international peace and stability by providing a means of weapon
verification.8

Any successful remote sensing system must contain three elements: (1) one or more
satellites; (2) a ground data handling center; and (3) an adequate infrastructure,
including a good interpretation and analysis capability and an effective structure for the
making and carrying out of policy decisions.? The Ametican LANDSAT Program is a
prime example of both the versatility of sensing techniques and the organizational
framework necessary for national and international benefits. LANDSATS 1 and 2,
launched in 1972 and 1975 respectively, have already returned o earth afier providing
information en types and conditions of vegetation, sutface, soil and rock conditions,
water quality, and other information beneficial to man’s needs.’® LANDSAT 3,
launched in 1978, is still functional and a fourth satellite is to be put into operation in
1982. LANDSAT data has been distributed to over 100 countries and there are 8 ground
stations in 7 countries outside the United States. Bilateral negotiations are continuing
for ground stations to be built in at least 6 other nations, including China. In Eutope,
ESA (European Space Agency) is planning its own sensing satellite and France alone is
developing its Spot satellite for the same purpose.

Doyle, “*Remote Sensing by Satellite: Technical and Operational Implications for International
Cooperation'’ in N. M. Matte and H. DeSaussure (eds.), Lega/ Implications of Remote Sensing From Onter
Space 5 {1976). : ‘ )

sChristol, supra note 4, at 380,

U.N. Doc. A/AC.105/118, at 32-34 {1973).

8Christol, r#pra note 4, at 379.

sHenein, ' "Notes on the ‘Real World' Framework for Space Law as Applied to Remoie Sensing”” in N. M.
Matte and H. DeSaussure (eds.), supra note 5, ar 141-142.

oDoyie, suprz note 3, at 6-7,
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Remote sensing has not developed without legal consideration. The United
Nations Committee on the Peaceful Uses of Quter Space (COPUOS) has been the forum
of most of these efforts.!? Substantive discussions took place in Vienna in 1968 at the
first U.N. Conference on the Peaceful Uses of Outer Space. The Scientific and Technical
Subcommittee called attention to the use of remote sensing techniques as a means
suited to the planning of global resources in 1969. In 1971, an interdisciplinary
““Working Group on Remote Sensing of the Earth by Satellites” came into being as an
organ within the Scientific and Technical Subcommittee and in 1974, the subject of the
legal implications of remote sensing from space was placed on the agenda of the Legal -
Subcommittee. By this time, 7 proposals of draft principles were in existence: Argentina
(1970);12 France (1969);!? the USSR (1973);14 Brazil (1974);* France/U.S.S.R. (1974);16
Argentina/Brazil (1974);17 and USA (1975).1® Working with these drafts, as well as
input from other members of COPUOQS, the Working Group of the Legal
Subcommittee was able to identify 5 common principles in 1975.1% In 1979 the number
of principles stood at 17,20 many, however, without consensus and subject to alternate
formulations.

II. The Rights and Obligations of Sensing and Sensed States
A. Introduction

In 1976 the Scientific and Technical Subcommittee of COPUOS identified the
structural aspects of remote sensing to include:

(1) Date acquisition (satellites and command stations);

(2) Data reception (antennas and receivers); _

(3) Data pre-processing (formatting and recording);

(4) Data storage and dissemination (archiving and reproductiony);

tiSee Vlasic, *“The Evolution of the International Code of Conduct to Govern Remote Sensing by
Satellise Progress Report,” 3 Ann. Air & Space L. $561-562 (1978).

21J.N. Dec. A/AC.IOS/C.Z:’L.'IB (1970).

2J.N. Doc. A/AC.105/C.2/L.69 (1969).

N, Doc. A/AC.105/C.2/L.88 (1973).

YULN. Doc. AFAC.105/122 (1974).

WU.N. Doc. A/AC.105/C.2, L.99{1974).

YULN. Doc. AFAC.105/C.1, 1047 (1974).

BN, Doc. A/AC.105/C.2,L.103 (1975).

9 .N. Doc. A/AC.105/147, Annex 3 at 1-2 (1975).

200.N. Doc. A/AC.105/240, Annex 1 at 7 (1979) (hereinafter referred to as “*1979 Principles’),
reproduced in 8], Space L. 147-149 (1980).



114 JOURNAI OF SPACE LAW Vol. 9, Nos. 1 & 2

(5) Darta analysis (interpreration or user processing);
(6) Information utilization (practical applications by users).?!

The first four elements concern what is referred to today as “'primary data” and
which is defined as

[Tihose primary data which are acquired by satellite-borne sensors and transmitted from
a satellite either by telemetry in the form of electromagnetic signals or physically in any
form such as photographic film or magnetic fape, as well as preprocessed products
derived from those data which may be used for later analysis, 22

The final two eleménts concern *‘analyzed information'’ which is the “‘end product
resulting from the analytical process performed on the primary data combined with data
and/or knowledge obtained from sources other than satellite-botne remote sensors.’’2

The 1979 Principles also define ‘‘remote sensing of the earth’’ as meaning ‘‘remote
sensing of the earth and its environment.”’'2¢ While all three of the above definitions are
subject to further debate, they serve as a starting point for this discussion. The major
1ssues are: the right to sense, 7e, the right of a State to acquire primary data of another
State and the right of the sensing State to disseminate both the primary data and the
analyzed information concerning the resources of the sensed State.

B. The Right to Sense

The right o sense has been the most controverstal issue throughout the discussions
in COPUQOS. By 1979 2 number of positions as to the legality and conditions under
which remote sensing might take place had been articulated. These positions ranged
from the uninhibited right to sense the resources of another State to one of a prohibition
without the prior consent of the sensed State. The fundamental principle behind all this
was that of sovereignty, with all of its political, economic and legal trappings. The
sovereignty of the sensing State to participate freely in outer space activities confronted
the sovereignty of the sensed State over its natural resources and, as advocated by some
States, the information pertaining thereto. Between these two extremes were those
States which accepted the legality and necessity of remote sensing in 2 general way and
sought only prior notification or consultation regarding the sensing of their territory and

~ those States which were more concerned with the dissemination of the primaty data and
analyzed information to third parties.?

Those States which would require prior consent as 2 pre-condition for the sensing of
their territory based their arguments on territorial sovereignty, sovereignty over natural
resources and wealth, and the security and economic considerations therein involved.

2U.N. Doc. A/AC.105/170 at 8 (1976).

221979 Principles, fuprz n, 20, Principle I (b).
231979 Principles, s#pra n. 20, Principle I (c}.
241979 Principles, supra n. 20, Principle I (2}.

#Christol, repra note 4, at 392-397; see also Cheng, suprz note 2, at paca. 2.1,
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This position was put forth in the joint ArgentinaBrazil Draft Treaty of 1974.7¢ Arricle
V of that Draft established the strict rule that States shall refrain from underraking
activities of remote sensing of natural resources belonging to another State without the
consent of that State. Article VI of the same Draft provided that States will take all
measures authorized by international law to protect their tertitory from remote sensing
activities for which they had denied their consent. It is unclear whether this provision
would extend to the destruction of the offending satellite by the sensed State.

Not unexpectedly, the United States has been the main proponent of the position
advocating complete freedom to sense. It should be stated at the outset that this is the
preferable view not only legally but also economically, socially and technologically. The
United States has always maintained that the free collection of data is in accordance with
international law.?” Although earth-oriented, remote sensing is a space activity and,
therefore, subject to the 1967 Principles Treaty and its fundamental principle that outer
space is free for the exploration and use by all States. In the 1973 United Nations
Secretariat Background Paper entitled ‘‘Legal Implications of Remote Sensing of the
Earth by Satellites’”, it was stated: (1) there does not appear to be any principle or rule of
international law that makes it unlawful for a country to freely observe everything and
anything in another country so long as it carties out its obsetvations from beyond the
limits of national sovercignty; (2) the only restrictions are those contained in the
obligation to act in accordance with international law and to respect the corresponding
interest of other States, as well as the duty to inform the United Nations Secretary
General and the public, to the greatest extent feasible and pfacticable, of the nature,
conduct, locations and results of national space activities.2® One can also point to
customary international law which has evolved over the last decade from the established
practice of States in conducting peaceful space activities.?®

The United States’ position was reiterated in the Presidential Directive of June 20,
1978, which provided that: (1} the United States rejects any claims to the sovereignty
over outer space or over celestial bodies, or any portion thereof, and rejects any
limitations on the fundamental right to acquire data from space; and (2) the United
States will develop and operate on a global basis active and passive remote sensing
activities in support of national objectives. '

The right ot freedom to sense is perhaps best justified on other than legal grounds.
From the technical aspect, satellites are not able, despite their scientific sophistication to
detect invisible political boundaries.?>® Such deterrminations would be necessary if the
right to sense was premised on the prior consent of the many States scanned by the
satellite. It is also clear that the problems to which remote sensing are addressed are of

®See n. |7 rupra.

2185ee Christol, supra note 4, at 395.
() N. Doc. A/AC.105/118 {1973).
2Christol, s#pra note 4, at 393,

#Leigh, “'United Stares Policy of Collecting and Disserninating Remnote Sensing Dara,”” in N. M. Marte
and H. DeSaussure (eds.), s#pnz note 5, at 149.
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giobal, or at least regional, proportion.? An open system of sensing and distribution of
information would contribute to the prescrvation of the environment and effective

management and control by States of their natural resources. The United States has long
advocated international cooperation in these endeavors. These principles will be further

developed when the right to disseminate primary data and analyzed information is

discussed.

The Legal Subcommittee of COPUOS has been trying to formulate a legal
framework for remote sensing activities since 1975. Many of the 1979 Principles, of
which are seventeen, simply restate those principles found in such documents as the
Principles Treaty, the Registration Convention, the Charter of the United Nations, the
UN Declaration on Principles of International Law concerning Friendly Relations as well
as general principles of international law.32 The rights and duties of States are often
articulated in the broadest of terms or are ambiguous. It should also be noted that those
principles which are regarded as in derogation of the sovereignty of either the sensing or
the sensed State are without consensus. All of the Principles, however, are based on the
assumption that States have a right to engage in remote sensing of the carth and its
environment.?* Those principles which seek to impose specific conditions on the
collection of data and dissemination of data and information do provide a useful
starting point from which to establish a legal regime for remote sensing activities.

Areas of general agreement in the 1979 Principles include: the distinction between
primaty data and analyzed information;* the fact that sensing is to be carried out for
the benefit and in the interest of all countries (but with special consideration for the
needs of the developing countries);s and the understanding that sensing is to be subject
to international law, the U.N. Chatter and the 1967 Principles Treaty.?® Frequent
teferences are made to international cooperation .37 '

With respect to the right to sense, it is provided that a State which intends to
conduct remote sensing of the earth from outer space shall give ‘‘advance notification”’
to the States whose territory will be sensed.®® The Secretary General of the United
Nations is also-to receive notice of the sensing activities and publish such information
received.? This is a much more liberal regime than that of ““prior consent”’. In fact, it
cannot be regarded as a serious abridgment of the freedom to conduct remote sensing of

iy,

32Vasic, rupra nose 11, 2t 567.

335ee Christol, supra note 4, at 411,

341979 Principles, s#pra n. 20, Principle 1.

351979 Principles, s#prz n. 20, Principle II.

361979 Principles, szpr2 u. 20, Principle II1,

38ee 1979 Principles, sepra n. 20, PrinciplesiV, VI, VII,
381979 Principles, szpr# ri. 20, Principle XHI.

39l
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the earth by satellite and does not amount to an intolerable restriction on sensing
States.4® Furthermore, the need for such a provision is questionable in light of proposed
Principle VII (2), Article XI of the Principles Treaty and Article IV of the Registration
Convention, which require States to inform the Secretary-General of their space
activities, As the Secretary-General makes this information public, the sensed State
would have knowledge of the sensing in any event. It is reasonable to assume, however,
that the ‘‘advance notification”’ of Principle XIII would be more particular and, more
importantly, in *‘advance’’, something which is not assured under other provisions. The
U.S. Working Paper of 1979 called for advance notification of remote sensing programs,
to the extent feasible and practicable, to be given to the Secretary-General and the
informing of other States as soon as practicable on their request. 4!

Principle XVI also touches on the right of a State to'sense. It states that, “*without
prejudice to the principle of the freedom of exploration and use of outer
space. . .remote sensing of the earth (should) (shall) be conducted with respect for the
principle of full and permanent sovereignty of all States. . .over their natural
‘resources.” 42

The right of a State to sense is also conditioned by proposed Principle XIV, which
provides for consultations between the sensing and sensed State.

Thus, these appear to be few restrictions on the right of a State to conduct remote
sensing of the earth and its environment under the 1979 Principles. It is to be hoped
that no further limitations will be imposed.

C. The Right to Disseminate Primary Data and Analyzed Information

‘This issue is so explosive that the 1979 Legal Subcommirttee did not even discuss it
in order to avoid useless lengthy discussions. Divergent positions exist with respect to the
right to disseminate primary data and analyzed information to third parties and the
sensed State’s right of access to the data and information. While some States favor
universal dissemnination, others maintain that the sensed States enjoy the exclusive right
to receive the end product of the sensing process.*? Complicating the matter is the fact
that primary data and analyzed information are substantially different commodities.#
While it may be argued that the raw data collection violates a State’s sovercignty over its
natural resources, it is necessary for the sensing State to process the data in order to
convert it to uscful information. The sensing State thus has substantial input in the
analyzed informarion. Besides these distinctions, it is questionable whether sovereignty
even extends to ‘‘information’” concerning natural resoutrces in the first place.#* In any

40V lasic, supra note 11, at 570.

4. N. Doc. A/AC.105/240, Annex [ at 13, WG. L1 (1979) (W.P. 7).

42Note that many of the Principles are subject to 2 variety of different formulations.
~ #Christol, suprz note 4, at 394,

147

4s5ge Cheng, supra note 2, at 605, para. 2.
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cvent, the views of States on access to and dissemingtion of datz and information closely:
parallel their views on the right to sense.

Again the better view is that of the United States, Z.e. free dissemination of data
and information. The free availability of facts advances woild security and the better use
of world resources. Global benefits are realized through the sharing of data and
mformation. The aforementioned Presidential Directive of June 20, 1978 stated that
“data and results from the civil space programs will be provided the widest practical
dissemination to improve the condition of human beings on earth and to provide
improved space setvices for the United States and other nations of the world'’. This
policy is consistent with the United States Freedom of Information Act which requires
that U.S. citizens have access to sensed data. The United States is opposed to the veto by
individual States of the dissemination of data and information relating to their
tertitoties for a vatiety of reasons, including: (1) the aforementioned fact that satellites
are not able to detect political boundaries; {2) the problems to which remote sensing
satellites are addressed are of global, or at least regional, proportion; (3) it is unlikely
that countries obtaining data could effectively operate ground stations under a
testrictive dissemination system; and (4) a restrictive dissemination system would
exacerbate the division between rich and poor countries and between technologically
advanced and less advanced States. ¢

The 1979 Prnciples do provide an open regime for information relating to the
preservation of the natural environment of the earth. Principle V calls for the protection
of the environment and the necessity to make available information useful for the
prevention of phenomena detrimental thereto. Principle VIII provides that data and/or
information indicating an impending natural disaster shall be disseminated as promptly
as possible to at least those States likely to be affected. There is general acceptance of
both of these provisions.

Other Principles deal with data and information on a broad level. It is provided
that the ‘‘data and information (shall) (should) be used by States in a manner
compatible- with the legitimate rights and interests of other States.”4 Also a
consideration is the disputed provision calling for respect for the principle of sovereignty
over wealth and natural resousces, extending to the inalienable right to dispose of those
resources and the information pertaining therero.® Principle XIV calls for consultations
between the sensing State and the sensed State in regard to the dissemination of data
and information. '

Besides the general principles, two conditional dissemination regimes are
presented. The first accords to the sensed State timely and non-discriminatoty access to
data pertaining to its territory on reasonable terms. This access is to be on a continuous
and priotity basis and, in any case, no later than the dissemination of the data to any
third State.*® The second fermulation is that States cartying out temote sensing of the

6l eigh, rapra note 30,
471979 Principles, szprz n, 20, Principle IX.
181079 Principles, szpra rn, 20, Principle X VI.

491979 Principles, s#pnz n. 20, Principle X1,
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earth shall not, without the approval of the States whose territoties are affected by these
activities, disseminate or dispose of any dara or information on the natural resources of
these States to third States, international organizations or public or private entities.?
There is no general conseasus on either of these versions.

One interesting proposal which did not find its way into the Principles was that of
the U.S.8.R. which sought to classify the information acquired through remote sensing
according to spatial resolutions. It suggested that there be “‘global,”” *‘regional’’ and
“local’”” information. While global and regional information would be freely
disseminated, local informartion, that with a resolution of 50 meters or finer, could not
be distributed without the consent of the sensed State.5t This classification, motivated
by security considerations, was rejected.’?

In summaty, there is need for some legal regulation for the access of the sensed
State to the data and information and of the right of the sensing State to distribute it to
third parties. It can only be hoped that the limitations on an open, free system be kept
to a minimum. As the social and economic benefits of open dissemination become
known to those who now seek strict regulation, it is possible that many of the limitations
now being suggested will have less appeal.’? It is similar to legislating in advance for fear
of some consequences that practice later shows to be unjustified, as, for example, the
Concord case in New York.

LI International Cooperation

A recurring theme of the 1979 Principle is that of international cooperation, with
special regard to be given to the developing countries. Both echoing and extending
Article 1 of.the 1967 Principles Treaty, the Principles speak of ‘‘international
cooperation’’, the **benefit and. . .interests of all countries”™” and the *‘particular needs
of the developing countries.”’s¢ Principle IV calls on sensing States to promote
international cooperation by making available to other States the opportunity to
participate in their programs. States are also encouraged to consider agreements for the
establishment of shared regional facilities. Principle VI advocates technical assistance.
The United Nations and its agencies are also given a role to play. They should promote
international cooperation, including technical assistance, and act as a coordinator of the
remote sensing of the earth 5% The United Nations is not only to be notified of remote
sensing programs, but States are also encouraged to make available any relevant
technical information involving possible operational systems which they ate free to

301979 Principles, supra n. 20, Principle XV
$15ee Christol, supre note 4, at 399 e/ seg.
2. ar 417.

1314, at 420.

341979 Principles, szpra nn, 20, Principle I1.

551979 Principles, saprz 0, 20, Principle VII (1).
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disclose.’¢ Numerous other Principles call for agreement and consultation among
States.’?

Again it should be emphasized thar many of these provisions are alteady found in
other instruments of international faw. It is also important to note that the transfer of
technology problem and security considerations involved with the open dissemination of
information will remain as obstacles to the acceptance by States of the Principles.
Nevertheless, repeated and concentrated effores vo break down those batriers may prove
successful in the long run.

Those States in favor of freedom of sensing and dissemination of data and .
information can point to the call for international cooperation as supportive of their
posttion. Global and regional solutions to environmental and resource problems can
only be achieved in a relatively open regime. Restrictions on sensing and dissemination
are not ecasily reconciled with international coopcration. For there to be cooperation,
there must be access 1o the information.

The U.5. LANDSAT program is an outstanding example of how 2 free system lends
itself to international cooperation. The construction of ground stations around the
world, joint participation in specific scientific programs and the wide dissemination of
information are all evidence of the benefits which can be realized. 8

In closing, it should be stressed that the emphasis on international cooperation
does not preclude remote sensing by private concerns. While States are reluctant to
assume international responsibility for the groxnd segment of private sensing programs
(evidenced by the lack of consensus for Principle XI), such problems should be resolved
in the future. The Unired States has already made extensive studies on the future role of
government and private industry in remote sensing and how the transition to private
concerns could be accomplished.

In conclusion it may be stated that remote sensing is an essential space activity
which should be used freely for the benefit of all. Any form of cooperation,
collaboration, partnership or common exploitation as in INTELSAT should be
envisaged, not limitations or restrictions. It 1s good behavior and friendly relations that
should inspire the guidelines; political stands should not dictate the interdiction.

61979 Principles, szprz n. 20, Principle X.
*8¢e 1979 Principles, s#pra n. 20, Peinciples XIV and XVII.
»8§ee Christol, sapra note 4, at 381-382,

*Private Secwor Involvement in Civil Space Remaote Sensing (P818), June 15, 1979 (Drali prepared by an
lnieragency Task Foree).



CURRENT DOCUMENTS
I

REPORT OF THE CHAIRMAN OF THE WORKING GROUP
ON REMOTE SENSING*

_ 1. The Sub-Commirtee, at the first meeting of its present session on 17 March
1981, re-established its Wotking Group on remote sensing.

2. The Working Group noted that the Legal Sub-Committee was required, under
paragraph 5 of General Assembly resolution 35/14 of 3 November 1980, to continue as
a mareer of priority its detailed consideration of the legal implications of remote sensing
of the earth from space, with the aim of formulating draft principles relating to remote
sensing.

3. The Working Group held its 1st meeting on 17 March 1981 and concluded its
work on 3 April 1981, having held 4 total of nine meetings. There were also informal
consultations,

4. The Working Group had before it the report of the Legal Sub-Committee on its
nineteenth session in 1980 which contained the repott of the Chairman of the Working
Group and, in the appendix to the report of the Chairman, the texts of the draft
principles as they appeared at the conclusion of the nineteenth session (A/AC. 105/ 271,
annex II, appendix).

5. The Working Group noted that the subject of remote sensing was an item on the
agenda of the Scientific and Technical Sub-Committee at its eighteenth session held in
February 1981, and that chapter IV was the relevant section of the Scientific and
Technical Sub-Committee’s report on that session (A/AC.105/287).

6. The following working papers were submitted in the course of the discussions of
'the Working Group at its present session: 2 working paper submitted by the delegation
of Colombia (WG/RS{1981)/WP.1) with respect to principle I and principle XV; and a
wortking paper, entitled “*Principles relating ro remote sensing of the earth, its natural
resources and fts environment,” submitted by the delegation of Mexico
(WG/RS(1981)/WP.2). The working papers are included in section B of the appendix
to this report.

7. As to the organization of its work, the Working Group agreed that it weuld,
beginning with principle I, review the texes of the draft principles set out in the
appendix to the report of the Chairman of the Working Group at the nineteenth session

*Taken from U.N. Comm. on the Peaceful Uses of Outer Space, Report of the Legat Sub-Committee on
the Work of its Twentieth Session (16 March-10 April 1981), Doc. A/AC.105/288, Annex I, pp. 1-6 (19&1).
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of the Sub-Committee (A/AC.105/271, annex II, appendix)* . Principles I 10 X,
however, in which the words ‘*[shall] [should]’” alone appeared in square brackets,
would not be reviewed unless a delegation wished a particular principle considered. The
views expressed in and the results of the discussions of the Working Group arc
summarized below.

8. Principle I. The suggestion was made to delete the asterisk appearing in the
present text and relating to the term “‘analysed information.” Other delegations were of
the view, however, that consideration of a proposal to delete the asterisk was premarure
since the Working Group had not yet adequately determined the content of this term
and the necessity of retaining it.

With the aim of introducing 2 new apptoach to the definitions contained in this
principle, the delegation of Colombia tabled a working paper in which new definitions
of the terms used in the draft principles were suggested. These new definitions, it was
held, took better account of the existing distinction between ‘'macroscopic’’ and
“microscopic’’ remote sehsing as well as the fact that there existed information collected
by other soutces than satellites. While some delegations indicated their agreement with
the basic approach of the Colombian proposal inasmuch as a distinction was drawn
between different types of remote sensing activities and conclusions were drawn from
this distinction as to the regime for the dissemination of data, other delegations felt that
the new definitions proposed by Colombia were likely to create more problems than
they could solve because by introducing new concepts such as '‘macroscopic’” and
**microscopic’’ remote sensing and drawing certain conclustons from these concepts they
attempted to encompass too much, thereby complicating matters still furcher. Still other
delegations felt that in attempting to regulate activities which could not be considered
*‘space activities”’ the Colombran proposal was going beyond the mandate of the Legal
Sub-Committee. Since there was no consensus on the Colombian proposal, the present
text, including the foot-notes, was retained arid it was decided to attach the working
paper submitted by Colombia to the report of the Chairman of the Working Group.

0. Principles IT to X. These principles wese not specifically discussed although
references were made by some delegations to some of these principles in the course of
the discussion of other principies.

10. Principle XI. Tt was suggested that, as a first step, brackets now appearing
around this principle as a whole should be deleted and that the Working Group should
then try to eliminate the remaining brackets in the text. Other delegations also stressed
the importance of retaining this principle relating to the international responsibilities of
States for remote sensing activities, some of these delegations indicating their preference
for using the expression *‘shall’” rather than “‘should.”” Furthermore, it was stated that
this principle should also apply to the activities of non-governmental organizations.
Orher delegations were of the view that this principle should not go beyond what is
already regulated in other legal instruments, e.g., article VI of the Quter Space Treaty of
1967. and should therefore be eliminated. To the extent that the principle went beyond

**Edlitor's note: Forawextof Doc. A/AC.105/271, annex 11, appendix, see 8 J. Space L. 119-123 (1980).
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article VI of the Outer Space Treaty of 1967, it was, in the view of those delegations,
unacceptable in its present form. Reference was also made in this connexion to principle
III which had been tentatively agreed upon. Since there was no consensus, the present
text was retained.

11 Principle XI1. In view of the relevance of this principle to other principles, in
particular principles XIIl and XV, the Group again decided to permit delegations to
refer to related principles in the course of the discussion of principle XII if they so
desired. Although there was agreement that sensed States should have timely and non-
discriminatory access to primary data obtained from remote sensing and relating to their
tertitory on reasonable terms, no consensus could be reached on specific language for
this principle because opinions were divided as to the necessity of such terms being
agreed upon between the sensing and the sensed States and as to the time element
involved. Some delegations, proposing to delete the square brackets around the word
“‘agreed,’’ stressed the importance of reaching agreement on the practical aspects of the
transfer of data without, however, such an agreement in any case obstructing access to
the data by the sensed State. Other delegations, speaking in favour of deleting the term
‘“‘agreed,”’ pointed out that a requirement to reach agreement on the terms for the
transfer of data could lead to the refusal of the sensing State to grant access to data and
would therefore be tantamount to a right of veto. The view was expressed that, for some
civil remote sensing programmes, which the priaciples cover, the requirement of specific
agreements with the sensed States on terms of access was impracticable. In this
connexion the view was expressed that the above definition of remote sensing
programmes lacked precision. To advance the discussion it was then suggested to delete
“‘agreed’’ from principle XII and to treat the concept underlying this term in the
context of principle XV. Although the link between these two principles was
recognized, the suggestion did not, however, meet with general support because of the
controversial nature of principle XV, Principle XII was therefore left unchanged.

12. Principle XI1I. Reference was made to two proposals relating to this principle
submitted by the USSR and the United States, tespectively, in 1979. In the coutse of the
discussion, “bastcally three ways of notificasion in connexion with remote sensing
programmes became apparent: - prior notification of the general nawre of such
programmes and their geographical coveragé, notification after commencement of the
programme, and giving notification that primary data had been received from such
programmes. Bach of the approaches mentioned received support from some
delegations, some delegations  alsc supporting various combinations of those
alternatives. In the course of the debate it became evident, however, that some
delegations would insist on some form of piior notification of remote sensing
programmes and that other delegations could not accept such an obligation. These
delegations pointed out that practical and technical circumstances mighe prevent States
from carrying out remote sensing programmes in the exact manner described in the
notification prier to the actual beginning of the remote sensing activity. Those
delegations who supported prior notification pointed out, on the other hand, that such
prior notification involved respect for the sovereignty of States and also would give
States the opportunity (o participate in the remote sensing programme so being notified
and to co-operate with the sensing State. In the view of some delegations the concept of
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prior notification to States, the territories of which were intended to be sensed, was also
contained in the second sentence. The Working Group decided to delete the first
seatence of the principle. The remaining part of this principle was lefi unchanged in
view of the failure to achteve consensus on any spectfic language.

13. Princaple XIV. There was a short discussion on this principle. Some delegations,
pointing out that similar ideas were already contained in other principles, in particular
principle IV, expressed the view that principle XIV could be deleted or, art least, the
language at present proposed streamlined. Other delegations, while not excluding the
possibility of ultimately deleting this principle, felt that it would be premature to take a
decision on the deletion before other principles, in particular principle XV, had been
agreed upon. It was therefore decided to retain this principle in its present form.

14. Principle XV. Opinions were again divided in the Working Group with regard
to the contents of this principle. Some delegations felt that there should be no
restrictions on the dissemination of data obtained by remote sensing of the earth by
satellites or analysed information derived therefrom since a system of vnrestricted
dissemination would be in the best interests of all States and that prohibitions on
dissemination were impractical. These delegations therefore held the view that principle
XV should be excluded from the set of draft principles. Other delegations, on the other
hand, felt that making the dissemination of certain data and information subject to the
approval of the State whose territory was affected by the remote sensing activity was
necessary, this being a corollary to the principle of the sovereignty to States. Some of
these delegations, while accepting in principle the approach suggested by principle XV
as at present drafted felt, however, that the conecept undetlying the proposal made by
the delegation of the USSR in 1979, which introduced spatial resolution as a criterion to
describe the types of data whose dissemination should be subject to consent, might be-
preferable since it used an objective criterion to define the categories of dara to which
the consent regime would be applicable. Some of the delegations who spoke in favour of
a systemn of unrestricted dissemination pointed out, with regard to the Soviet proposal,
that notwithstanding their objection in principle against a consent regime, spatial
resolution would not provide a reliable and standard reference because of technical 2nd
practical difficulties in establishing the actual spatial resohution in each instance.

Those delegations supporting the requirement of prior consent for certain types of
data further pointed out that those data which are of use or beneficial to all countries
should indeed be freely disseminated but that certain data obtained through remote
sensing of the territory of the State, the unrestricted dissemination of which could cause
damage to that State, should only be disseminated with the consent of that State.
Reference was made in this connexion by way of example to data relating ro harvests or
crop yields. Other delegations felt on the other hand, taking account of developments in
tecent years, that ar present all States would benefit from a system of unrestricted
dissemination of data because attempts to conceal such data could be used to
manipulate the market unfairly and because in a restrictive system some States would
have more data, thereby obtaining an advantage over othet States which would oot
possess these data. Some of these delegations were of the opinion that a restrictive
system would be an obstacle o international co-operation and participation in remote
sensing systems. Other delegations were of the opinion that international legal
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regulations of dissemination of remote sensing data was hardly a4 hindrance to co-
operation between States in the field of remote sensing of States. Still other delegations
felt that because at present only a relative small number of States had access o remote
sensing data ot were in a position to do their own analysis of such data, it would be to
the disadvantage of those States which did not have access to data, in particular
developing countries, if data pertaining to their natural resources would be freely
disserninated to thicd States. These delegations could, however, foresee in the future,
when a greater number of States would participate in remote sensing programrmes, that
the consent regime might be changed so as to zliow unrestricted dissemipation of
remote sensing data. Other delegations, while considering thatr a wide unrestricted
dissemination of data from remote sensing would be able to serve the interests of sensed
States, in particular developing countries, felt that it was necessary to restrict the
dissemination of certain data obtained with a resolution below a certain threshold.

The delegation of Colombia, pointing out the inadequacies which, in the view of .
that delegation, existed in the present text of principle XV, as well as in the proposal of
the Soviet Union, tabled a working paper proposing new language for this principle.
Some delegations indicated general support for the thrust of the Colombian proposal,
but some of these delegations thought that the introduction of new conceprs such as
*‘agricultural crops’” would create additional difficulties in the application of this
principle. Other delegations felt thai the proposal was unacceptable because it again
provided for the consent of sensed States with regard to the dissemination of certain
data. It was also suggested to replace the present text of this principle with the text
proposal by Colombia. However, since there was no consensus on the proposed new
text, it was decided, in accordance with past practice, to retain the present text and to
attach the Colombian working paper to the report of the Chairman of the Working
Group.

15. Principle XVI. Some delegations indicated their support for the retention of
this principle which, in the opinion of these delegarions, was a natural complement of
other principles, in particular principles XIT and XV. Other delegations, noting that the
meaning of the principle was not clear and that the concept of permanent sovereignty
over natural resousces was being discussed in various other forums without consensus |
having been achieved so far, held the view that the principle should be deleted. The
view was also advanced that the contents of this principle should be placed in the
context of the preamble without prejudice, however, to the final acceptance of this
concept. Some delegations also proposed to delete the reference in this prineiple to
“natural and juridical persons’' but other delegations felt that this reference was
necessary and should be retained. Since there was no consensus it was decided to retain
the principle as drafted at present.

16. Principle XVIL. It was suggested o delete the words *'of activities covered by”’
and replace them with the words “‘or interpretation of,”’ Other delegations preferred
not o restrict the application of this principle to legal disputes. It was also felt that the
present text gave undue preference to only one means of dispute settlement. Finally,
atrention was drawn to the asterisk relating to this ptinciple, which stated that this
principle was subject to review in the light of the full set of agreed principles and a
decision on the legal nature of the principles, it being felt that the present text should
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be retained unchanged. Since no consensus was reached on the present text or on any
alternative formulation, it was decided to leave this principle unchanged.

17. Thete was only a brief and preliminary exchange of views on the working paper
submitted by the delegation of Mexico. Some delegations supported the working paper
in principle, reserving the right however to comment in detail on the proposed
principles at the next year's session of the Legal Sub-Commitree.

15. The Wotking Group held its final meeting on 3 April 1981, when it considered
and approved the report to be made by its Chairman to the Sub-Committee.

19. The texts of the draft principles as they appeared at the conclusion of the work
of the Working Group are set out in section A of the appendix to this repore.

L.

REPORT OF THE CHAIRMAN OF THE WORKING GROUP ON DIRECT
TELEVISION BROADCAST SATELLITES*

1. The Sub-Committee, at the first meeting of its present session on 17 March
1981, re-established its Wotking Group on direct television broadcast satellites.

2. The Working Group noted that the Legal Sub-Committee was required, under
patagraph 5 of General Assembly tesolution 35/14 of 3 November 1980, to continue as
a matter of priority its detailed consideration of the elaboration of draft principles
governing the use by States of artifictal earth sateliites for direct television broadcasting. -

3. The Working Group had before it the report of the Legal Sub-Committee on its
nineteenth session in 1980 which contained the report of the Chiirman of the Working
Group, the texts of the draft principles as they appeared at the concusion of the
ninetcenth session, and the working papers which wete before the Working Group at
the nineteenth session (A/AC.105/271, annex 1 and appendix}. The working papers
were the following: the “clean text’’ of principles submitted at the eighteenth session
of the Sub-Committee by the delegations of Canada and Sweden
(A7AC.105/C.2/1.117) and the working papers submitted by other delegations at the
eighteenth and nineteenth sessions of the Sub-Committee with respect to particular
principles, namely, a wotking paper submitted by the delegation of Belgium
(AFAC.105/C.2/L.120) with respect to the preamble, a working paper submitted by
the delegation of Iraq (WG.1[(1979)WP.4) with respect to the principle on international
co-operation, a working paper submitted by the delegation of the Netherlands
(WG.II{1979)/WP.2/Rev. 1) with respect to the principle on State responsibility: and,
with respect to the principle on consulitarion and agreements between States, 2 working
paper submitted by the delegation of Colombia (WG/DBS(1980)/WP.2), a working
paper submitted by the delegation of the United Kingdom (W(G/DBS(1980)/ WP.1),

*Taken from U.N. Comm. an the Peaceful Uses of Outer Space, Repost of the Legal Sub-Commiitee on
1he Waotk of its Twentieth Sessien (16 March-10 April 1981), Doc, AJAC. 1057288, Annex 11, pp. 1-2 (1941).
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and 2 working paper submitted by the delegation of the United States
(AfAC.105/C.2/L.118). It was suggested that the texts which appear in the appendix to
the nineteenth session’s report of the Chairman of the Working Group
(A/AC.105/271, annex 1** and appendix) should be appended to this report. It was so
agreed and the texts are accordingly set our in the appendix to the present report. The
Working Group also had befote it the United Kingdom working paper concerning the
World Administrative Radio Conference of 1977 which had been submitted to the Sub-
Committee in 1977 (A/AC.105/196, annex IV).

4. As to the organization of its work at its present session, the Working Group
decided that it would: (a) conduct its wotk on the basis of the texts of the draft
priaciples as they appeared at the conclusion of the nineteenth session of the Sub-
Committee (A/AC.105/271, annex 1, appendix); (b) begin with a consideration of the
following texts which contained square brackets or unresolved foot-notes, namely: State
responsibility; duty and right to consult; peaceful settlement of disputes; consultation
and agreements between States; programme content; and unlawful/inadmissible .
broadcasts; (c) postpone until later its consideration of the preamble and of texts of draft
principles which contained no square brackets.

5. The Working Group held preliminary discussions on the question of State
responsibility and consulration and agreements between States. During the discussions
views were expressed which in the main were reflected in last year’s report. The
remainder of the drafi principles were not discussed. The Working Group decided
without delay to commence informal consultations in the hope of promoting success in
1ts work.

6. Accordingly, the Working Group adjourned its meetings to enable informal
consultations open to all members of the Sub-Committee to take place.

7. Informal consulrations were held in an effort to remove the remaining
differences and to reach agreement on 4 text to be considered by Governments and the
parent body. However, no consensus was-reached.

8. The Working Group held its final meeting on 7 April 1981 when it considered
and approved the teport to be made by its Chairman to the Sub-Committee.

**Editor's note: For 2 text of Doc. A/AC.105/271, annex 1, sec 8. Space L. 188-192 (1980).
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i

RESOLUTION APPROVED BY THE XX1I CONFERENCE OF THE
INTER-AMERICAN BAR ASSOCIATION, MARCH 14-20, 1981
QUITO, ECUADOR

Res. 3
Solar Power Satellites

WHEREAS: .
There exist an ever Increasing world-wide demand for energy and limited
availability of conventional soutces of energy, the Inter- American Bar Association.

RESOLVES

To recommend to individual membets, member associations of the Inter- American
Bar Association, and other organizations, that they encourage the governments of their
respective countries to promote international cooperation, among other fields, in the
research and development of solar power satellites.

v

DOCUMENTS ON THE MOON AGREEMENT

APPENDIX 1--ARGENTINA: PROPOSED AGREEMENT
SUBMITTED TO LEGAL SUBCOMMITTEE (COPUQOS). 1976 *

ARGENTINA : DRAFT AGREEMENT ON THE PRINCIPLES (GOVERNING ACTIVITIES IN THE
Use OF THE NaTurRAL RESOURCES oF THE Moox anp OrHER CeLESTIAL Bopies
(A/ACI06/C.2/L.71 Axp Cogzr:l)

The States Parties to this Agreement.

Bearing in mind that aetivities in the use of the natural resources of the Moon
have begun,

Reafirming that mankind has a common interest in promoting the use of
outer space. including the Moon and other ceiestial hodies, for peaceful purposes,

Considering -that the Treaty of 27 January 1967 does not establish regulations
specifically for activities in the use of the natural resources of the Moon and
other celestial bodies,

Bolirving that it is necessary to eomplete the provisions of that Treaty with
respect to the legal system for activities in the use of sueh rescurces,

Bearing in mind the benefits to be obtained from the prompf establishment of
principies for the use of the natural resources of the Moon and other celestial
hodies by means of a general agreement within the framework of the 1967
'Freaty, :

Recalling that the use of outer space must he for the hepefit and in the inter-
ests of all countries, and shall be the province of all manking,

Have agreed on the following :

ARTICLE @

The natural resources of the Moon and other celestial bodies shall he the com-
maon heritage of all mankind.

* Source: United Nations document A/ACI0N/B85, Aonex II, p. 1-2.
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ARTICLE =2

All substances originating in the Moon or other celestial bhndies shall be re-
garded as natural resources.
ARTICLE 3

The legai system applicable to natural resources used in their place of origin
shall be distinet from that applicable to those brought to the Earth for use.

ARTICLE 4

The benefits obtained from ithe use of the natural resources of the Moon and
other eelestial bodies shall be made available to all peoples without diserimina-
tion of any kind.

ARTICLE &

In distributing such bemeflts, sccount shall be taken of the need to promote
the attainment of higher standards of Mving and cenditions of economic and
social progress apd development, pursuant to article 86a of the Charter of the
Unlted Nations, in the light of the interests and requirements of the developing
countries and the rights of those underiaking these activities, { FoHowed by the
formal provigions or final clauses onr the lines of those of the Treaty of 1987
and the Agreement of 1963},

APPENDIX 2Z—UNION OF SOVIET SOCIALIST REPUB-
LICS: PROPOSED TREATY REQUEST TQ THE U.N. GEN-
ERAL ASSEMBLY,JUNE 4, 1971 *

REQUEST FOR THE INCLUSION OF AN ITEM IN THE
PROVISIONAL AGENDA OF THE TWENTY-SIXTH SESSION

PEEPARATION OF A TREaTY CONCERNING THE MooN

LETTER DATED 27 MAY 1871 FROM THE MINISTER FOR FOREIGN AFFAIRB OF THE
UNION OF SOVIET SOCIALIST SEPUBLICS ADDRESSED TO THE BECRETARY-GENERAL

_ On instructions from the Government of the Union of Soviet Socialist Re-
publies I would request the inclusion of an item in the agenda of the twenty-
sixth session of the General Assembly of the United Nations entitled “I’repara-
rion of o treaty concerning the Moon™.

In recent years major new advances have been made in space research. Om the
hasis of modern science and technology, extensive research programmes relat-
ing to the Moon are being undertaken. The missions of United States astronauts
nnd the experiments condieted by the USSR with the belp of Lunokhod-1 and
nther sutonuitic devices have opened up new prospects for mankind in the ex-
ploration of the Moun. These achievements will promote the further expansion of
activities by States on the Moon.

At all stages of space exploration, the Soviet Union has invariably advocated
the progressive development of internationsal law on outer space in the interests
of all peoples. Establishing a soli@ juternationai legal basis for the activities of
States in outer space serves the cause of peuace and helps to strengther mutual
understending aud cu-operation among States. It will be reesalled that it was the
initiative of the Soviet Union which led to the conelusion of the Treaty on Prin-
ciples Governing the Activities of ¥iates in the Exploration and Use of Outer
Space, including the Moon and Other Celestial Bodies, and the Agreement on the
Rescue of Astronauts, the Return of Astronauts and the Return of Objeets
Launehed into OQuter Space.

The Soviet Government is of thie opinion that steps should be taken now
towards the further elaboration and formulation of rules of international law to
govern the activities of States on the Moon. As the Earth's only natural satellite,
the Moon has an important role to play in the eongquest of outer space and it

*Bource: United Natlons doecument A/8301,
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should be used exclusively in the interests of peave and for the benefit of all man-
kKind, It i essential that the activities of States on the Moon should not be al-
lowed to hecome a source of international confliet and that a legal basis should
he established for potential uses of the Moon. The conclusion of an appropriate
international treaty would serve this purpose.

I am transmitting to you a draft Treaty concerning the Moon, which is based
on generally accepted rules of jnternational law, including the Charter of the
United Nations and agreemernts relating to outer space concluded earlier. It con-
tains the following basic provisions:

t1) The expioration and use of the Moon are to be carried out with due regard
to the interests of present and future generaticns.

{2) In accordance with the principles of the Charter of the United Nations,
the threat or use of force or any other hostile activities on the Moon as well as
the use of the Moon to carry out such aectivities in relation to the Earth are
prohibited. : " i

(3) The prohibition against the instailation on the Moon of nuclear weapons

“and other weapons of mass destruction and against aoy other activities involving
the use of the Moon for military purposes is reaffirmed,

{4) The Moon is to be explored und used by means which ensure rhat any
adverse changes or contamination of the lunar environment are avolded,

{5) The surface and subsoil of the Moon eannot become the property of States,
international intergovernmenial or nmon-governmental organizations. national or-
ganizations or juridical or natural persons.

(6) States Parties are to take all possible steps to safeguard the life and health
of any man on the Moon,

A treaty based on the above priuciples would be an important contribution to
the formation and development of international space law. The conclusion of
such 5 treaty wounld promote the further elaboration of rules of international
law relating to the activities of States in the exploration of celestial bodies.

The Goverzment of the I'nion of Soviet Socialist Republies trusts that at its
twenty-gixth session the General Assembly will give due attention to the item
“Preparation of g treaty concerning the Moon™. .

Since the United Nations Committee on the Peaceful Uses of Cuter Space and
its Legal Sub-Committee are to hold sessions before the opening of the twenty-
sixth =ession of the General Assembly, I would ask you to bring the Soviet draft
Treaty concerning the Moon to the aftention of those bodies,

1 would request you, 8ir, to regard this letter as an explanatory memarandum
under rule 20 of the rules of procedure of the General Assembly and to eirculate
it, together with the text of the draft Treaty, as an official document of the United
Nations.

(Signed) A. GROMYXO,

Minister for Foreign Affairs of the Union of Roviet Soeialist Republicz.

ANNEX—TREATY (CONCERNING THE Moow

The states Parties to this Treaty, .

Nnting the gaing made by Stares iu rhe explorarion of the Moon,

Recognizing that the Moon ay the only natural satellite of the Farth, has au
important roie to play in the connuest of ourter <paee, '

Degiring to prevent the Moon from hecowming o scene nf internationsl conflict.

Determined 1o promote the further development of co-operation among States
in the explorartion and use of the Moon and its snbsoil and of eircumlunar space,

Recailing the provisinns of the Treaty on Principles Governing the Activities
uf Brares in the Bxploration and Use of Quter Space, ineluding the Moon and
Gither Celestial Bodies, and the provisions of the Agreement on the Rescue of
Astronauts, the Return of Astrenauts and the Return of Objects Launehed into
Outer Space,

Taking inio account the need to detine and develop the provisions of these
international instruments in relation to the Moon with a view to further progress
in the conquest of outer space,

Have agreed on the following:

ARTICLE I

1. States Pﬂrties shall pursue their actlvities on the Moon and in circum-
lunar space in accordance with international law, inciuding the Charter of the
U'nited Nations.
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2. In gecordance with the principles ¢f the Churter of the United Nations,
the use of force in any form or the threat of force, as well as any other hostile
actions or threat of such actions, shall be prohibited on the Moon, The use of
the Moon to commit any of the aforementioned actions in relation to the Earth
or space objects shall also be prohibited.

ARTICLE I

1. The Moon shall be used by all States Parties exclusively for peaceful
purposes.

2. States Parties un@ertake not to plaece in’orbit around the Moon any objects
carrying nuclear weapons or any other kinds of weapons of mass destruction
or to install such weapons on the surface of the Moon or in its subsoil.

8. The establishment of military bases, installations and fortifications, the
testing of any type of weapons and the conduct of military manoeuvers on
the Moon shall be prohibited.

ARTICLE IIX

1. States Parties shall strive to co-operate in matters relating to activities
on the Moon. Such co-operation may be on either a multilateral or a bilateral
basis.

2. Each State Party shall engage in the exploration and use of the Moon
with due regard to the interests of present and future generations and with
respect for the rights of other States Parties ax specified in this Treaty.

3. A State Party which has reason to believe that another State Party is
violating its obligations under this Treaty may request consultations between
the States Parties concerned.

ARTICLE TV

i. States Parties shall explore and use the Moon by reasonable means avoid-
ing the disrupiion of the existing balance of the lznar environment.

2. States Parties shall explore and use thie Moo in such a way as to prevent
adverse changes in the lunar environment and irs contamination through the
intreduection of extralunar matter. Where uecessary, consuitations shall be hekd
between the States Parties concerned.

ARTICLE V

1. States I'urties may pursue their activities in the exploration and use of
the Moon anywhere on the surface of rhe Monn. in it= subsoil or jn circumlnoe
space.

2. For these purposes Ntates Parries muy. in parcticuiar:

—Iland their space objects on the Moon. launeh thein from the \Ioon and
place them in circumiupar orbit:

—ligpose their vehicies, equipment and per=onuel anywhere on the s;urfdce
of thie Moon. in its xabseit oF it circunldunar space,

Vehicles and personnel of Htates Parties may move freely over the surface

of the Moon. in ity subsoil or in circumlupar space.

3. Actions of States Parties in accordauce with paragraphs 1 and 2 of this
artiele should not interfere with the activities of other stutes Parties on the
Moon, Where such interference may cceur, the States Parties concerned shall
undertake consultations.

' ARTICLE VI

1. States Parties may establish both manned and unmanned stations on the
Mooxn.

2, Stations shall be installed in such a manner that they do not impede the free
accesy of vehicles and personnet of other States Parties pursuing getivities on
the Moon to all areas of the Moon, as provided for in article I of the Treaty
on Principles Governing the Aectivities of States in the Exploration and Use of
Oater Space, including the Moon and Other Celestial Bodies.

ARTICLE VII

1. States Yarties undertake to zdopt all practicable measures to safeguard
the tife and health of men on the Moon, For this purpose they shall regard any
person on the Moon as a. w-trenant within the msaning of the articie V of the
Treaty on Principles Governing the Acfivities of sStates in the Explorstion and
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Use of (miter Npace, including the Moon and Other Celestial Bodies. and as part
af the personnel of a spaceeraft within the wmeaning of the Aegecment on the
Hescue of Astroemuts, the Return of Astronauts and the Relurn of Objects
Launched into Outer Space, irrespective of the duration of the stay of such per-
son on the Moon, the place where he is situated on the Moon, his formal ruem-
bership of the crew of a spacecrafi and other similar circumstances,

201t shail be the duty of States Parties to offer shelter in their statious, ve-
hicles, installations or nther facilities to persons in distress on the Moon who are
part of the personnel of other States Parties.

3. In pursining activities on the Moon, States Parties shall take (he necessiry
steps to exchange information on any phenemena they diseover in outer space,
inclading the Moon and othed celestinl bodies, which eould endanger the life or
health of men on the Moon, ug well as information on any signg of organie life.

ARTICLE viIX

1. Neither States, international intergovernmental or non-gevernmental or-
ganizations and pativnal organizations having the status of juridieal persons
or not, nor natural persons, may claim the surface or subseil of the Joon as
their property. The emplacement of vehicles or equipment on the surface of the
Moon or in the subsoil thereof, including the construction of installationms in-
tegrally connected with the surfuce or subsoil of the Moon, shall notr create z
right of ownership over portions of the surface of subsoil of the Moon.

2. Portions of the surface or subsoil of the Moon may not be the object of
concession. exchange, transfer, sale or purchase, lease, hire, gift or any other
arraigements or transactions with or without compensation between States,
international intergovernmental and non-governmental organizations or na-
tional organizations having the status of juridical persons or not, or of arrange-
ments or transactions bebween natural persons.

AETICLE IX

In aceordance with article VIII of the Treaty on Principles Governing the
Activities of States in the Exploration and Use of Oufer Xpace, including the
Moon and Other Celestial Bodies. Rtates Parties shall retain owernship of
articles of their property delivered to thepsurface of the Moon or te circumlunar
space including struetures. vehieles and equipment.

ARTICLE X

A State Party which learns of the crash landing, foreed landing or other -
unintended lgnding on the Moon of a space object that does not belong to it ur
the crash of component parts of such an object shall inform the Btage Party to
which the space object or component parts belong, and the Secretary-General of
the United Nations.

ARTICLE XI

In addition tn the provisions of article VII of the Treaty on P'rinciples Gov-
erning the Activities of States in the Exploration and Use of Uuter Space, in-
cluding the Moon and Other Celestial Bodies, a State Party shall be liable for
damage resulting from its act or omission or from an act or omission of its
personne! on the Moon to the property or personnel of other sStates Parties on
the Moon. unlessg it is established that the damage occurred through no fault of
the said State or of its personnel on the Moon.

ARTICLE XIiI

1. This Treaty shall be open to all States for signature Any State which does
not sign this Treaty before its entry into force in accordanee with paragraph 3
of this articie may gccede to it at any time,

2. This Treaty “shall be subject to ratification by signatory States. Instruments
of ratification and instruments of aceession shall be deposited with the Govern-
ments of . . ., which are hereby designated the Depositary Governments.

3. This Treaty shall enter into foree upon the deposit of instruments of rati-
fication by five Governments including the Governments designated as Depositary

yovernments under this Treaty.

4. For States whose instruments of ratification or gecession are depoyited sub-
seqquent. to the entry inte force of this Treaty, it shall enter into force on the
date of the deposit of their instruments of ratifieation or accession.
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5. The Depositary (Governments shall promptly inform all signatory and acced-
ing States of the date of each signature, the date of deposit of each instrumnent
of ratification of and accessicrd to this Treaty, the date of its entry into force
and other notices.

6. This Treaty shall be registered by the Depositary Governments pursuaat to
Article 102 of the Charter of the United Nations.

ABTICLE XTI

Any State Party to the Trealy may propose amendments to this Treaty.
Amendments shall enter into force for each State Party to the Treaty accepting
the amendments upon their acceptance by 8 majority of the States Parties to
the Treaty and thereafter for each remaining State Party to the Treaty oo the
date of acceptance by it.

ARTICLE XIV

Any State Party to the Treaty may glve notice of its withdrawal from the
Treaty one year after its entry into force hy written notifieation to the Deposit-
ary Governments. Such withdrawal ghall take effect one year from the date of
receipt of this notification. )

: ABFICLE XV

This Treaty. of which the Chinese, Englisk, French, Russian and Spanish
texts are equally antbentie, shall be deposited in the achives of the Depositary
zovernments. Duly certified copies of this Treaty shall be transmitted by the
Depositary Governments to the Governments of the signatory and acceding
States.

In Wirness WHEREOF the undersigned. duly authorized, have signed this
Treaty.

Doxein. . .. ot the cities of . . . . the . .. day of . .. ¢ne thousand nine hundred
amd seventy . . ., :

APPENDIX 3 —UNITED STATES: DRAFT PROPOSALS
SUBMITTED TO LEGAL SUBCOMMITTEE, APRIL 1572*

3. UXNITED STATES OF AMERICA: WoRKING PapEr (A/AC.105/C.21XK1)/WORKENG
Parer 1; i1 APRIL 1972)

ARTICLE 1
{Interpational law, foree, hostile nets:

1. Srates Parties to the Treaty shall earry out their aetivities on the moon and
other celestial bodies consistent with international law, including the Charter of
the United Nations and other treaties in force.

2. srares Pasries shall refrain from the nse or threat of foree or any other hos-
tile ;aet or threat of hestile et v the woon and orher eelesrial bodies exeept 1
the exercise of the inhersut right of individual or collecrive self-defence in wecord.
ance with Article 71 of the Charter. Ntates Parties shall nor use the meon or gther
celesrial bodies ro comnit uny sueh acr or 1o engage it any <uch threat in relarion
To the earth, the moon or other cetestinl bodies, spaceeraft, the personnel of spsc-e-
ernft or man-made space objects,

4. UNITED STATES OF AMERICA D WORKING Paper (ASNCI05/0.2(X ) /WORKIN
TPager 20 11 Aerin 1072

ARTICLE 11

t Peaceful purposes, military prohibitions)

1. The moon and other celestial bogliex =hall be used by all States Parties

excluxively for peaceful pnrpoxes.

* Hource: United Nations document A/AC.105/1C1. Annex I, p. 7-18, 18, 20.

i33
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2. States Partiex shail not pluce in orbit around or other trajectory to or aroulid
the woon or other celestial bodies or on =ueh bodies objects careying nuclear
weapong or any other kinds of weapous o1 wass Jestruction or install, emplant ot
emplace such weapons on ot in the moon or otlier celestial hodies.

3. The establishment of military bases, instailations and fortifieations, the
testing of any type of weapons and the conduet of military manoeuvres on the
nioon and cther celestial hodies shall be forbidden. The use of militury personnel
for scientific research or for any other peaceful purposes shall not be prohibited.
The use of any equipment or facility necessary for peaceful exploration and use
of the moon and other celestial bodies whall also not be prohibited.

0. UNITED STATES OF AMERICA: WORKING Paper (A/AC.105/C.2(X]1)/WORKING
Paper 3; 11 ArgiL 1972)

ARTICLE IT1

i Freedom of seientific investigation, cieoperation, exchiange of personnel,
repnriing, ssientific preserves. aceess, consultations)

1. There shail be freedom of scientific iuvestigation on the moon and other
celestial bodies, and States ghall fucilitate and encourage international co-opera-
tion in such investigation.

2. International eo-operation may take. place by such means as multilaterally,
through international intergovernmental organizations or hilateraliy.

3. States Parties shall engage in the exploration and use of the moon and other
celestial bodies with due regard to the interests of present and future generstions
and with respect for the rights of other States Darties specified in this Treaty
and other treaties in force.

4, Btates Parties agree on the desirability of exchanging scientific and uvther
personnel on expeditions to or installations oo the moon or other celestial bO(hes
to the greatest extent feasible and practicable.

5. Well in advance of iaunching. but in any event nof later than 60 days hefore
launching, States Parties intending to eonduct activities on the moon or other

“eelestial bodies shall informn the Recretary-General of the TUnited Nations, as

well as the public and the international selentific eommaunity. of the planned
time frame of launching, purposes of the mission, intended locations of the mis-
sion, orbital parameters, and prospective duration of the mission. Timely notice
shall also be given of any major ehanges in plans for the mission, of the termina-
tion of the mission and. in due course. of the npature. conduct, loeations and re-
sults of the mission. The Secretary-General of the United Natinns shall dissemi-
nate such information, as well ax other infermation transmitted to him under
this Treaty, immediately and effectively.

6. If a State Party hecuomes aware that another State Party plans to operate
siniultaneously in the same area of or in the same orbit around or trajectory to or

-around the moon or other celextial bndy, it shall promptly inform the other State

and the Seererary-General of the timing of amd nlans for its own operations.

7. States Parties undertake to report to other States Parties and to the Secre-
tary-Generil on areas of the meon and other celestial hodies having special sei-
entific interest with a view 1o rhie possible establishment in those areas of «ei-
entific preserves whose expluration and use =hould he subject to conditions tn
be agreed.

% All starions. ingtallations. equiptient and spare vehieles on the moon and
other eelestiai badiex =shall be open to representatives of other States Partieson a
basis of reciprocity. Sueh representatives shall give reasonable advance notice
of a projected vizit in order rhat appropriate consultations may be held and
that maximum precautions may be taken to assure sufety and to avoeid interfer-
eucﬂ with normal operations in the facility to w vigited.

9. A State Party which has reason to elieve fhat snother State Party is not
fulfilling its obligations or is interfering with the rights of other States Parties
under this Treaty may request consultations hetween the States Parties con-
cerned. A State Party receiving a request for sich consultations shall enter intoe
such consultations without delax., Each State Puarry partieipating in such con.
sultations shall seek a muiuslly aceeptable ressiution of any controversy aad
sxhall besr in mind the rights apd interests of all States Parties, The Secretary-
Generst shall be informed of {the results of any sueh consultations, Any State
Prurty ey, ab any (me gnd withoat seclkiiog the consent of other States Porties
eoneerned, seck the assistance oF the Beeretarv-General of the Unbed \atmm-. in
resolving any sueh controversy.
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6. UNITED STATES OF AMERICA: WORKING I'aPER (A/AC.105/C.2({XI)/WoRRING
Parer 4: 11 Apnrc 1972)

ARTICLE IV

(Definitions)
As employed in this Treaty:
(i)} The term “‘celestial body” includes all natural celestial bodies other than
the Barth.
{ii) The phrase “the moon and other celestial bodies” inctudes orbits around
or other trajectories to or around celestial bodies.

7. UNiTED STATES oF AMER:CA: WORKING Parkr {(A/ACI106/C.2(XE)/WORKING
Paper 5; 11 Aprin 1872)

ARTICLE IV

t Non-contamination, reporting)

1. States Parties shall explore and use the Moon and other eelestial bodies in
4 regsonable manner so a5 to weinimize the disruption of the exisitng balance of
their emvironments whether hy introducing adverse changes in such environ-
ments, their harmful contamination through the introduction of exira-environ-
mental matter or otherwise,

2. States Pdrties planning missions to the Moon and other celestial bodies
shall notify the Secretary-General of measures being adopted to minimize the
disruption of the existing balance of the environments of those bodies. Such re.
porta shall inclade the trajectories to be flown, the distance of ciceest appreach,
and specific measures taken to centro! miero-organisms on and in the spacecraft,

3. States Parties shall notify the Secretary-General of plans to place radicaetive
material on or in orbit or other trajectory arcund the Moon or other celestial
bodies and shall give similar notification with regard to the conditions and effects
of such piacement when it occurs.

3. UNTTED STATES OF AMERICA: WoOmKING Parea (A/AC.105/C.2(X1)/WorxiNg
PapEr 6; 11 Arem, 1972)

ARTICLE ¥

{ Freedom of movement)

1. States Parties nray pursue their activities in the exploration and use of
the Moon and other celestial bodies anywhere on the surface of such bodies, below
their surface and in space around them.

2, For these purposes Siares Parties may, in particular:

ta) Land their spasce objects on the Moon and otber celestial bodies,
launch them from such bodiex aud place them in orbit arcund or in other
trajectory 1o or around them ; :

(b} Dispose their vehicles, equipment and personnel anywhere on the sur-
face of the Moon and other eelestial bodies, below their surface and in space
around them,

3. States Partles noting in aceordance with paragraphs 1 and 2 of this Articie
=hall rake eare 1o uvoid interfering with the aetivities of other States Parties
nn the Moon or other celestial bodies.

Y UNITED STATES OF AMERICA: WORKING I'APER : A/AC.205/C.2 (X1 /WoORKING
- PapEz T: 11 APrIL 1972)

ARTICLE VI

tRight to establish non-interfering stations)

1. Brates Parties may establish both temporary and permanent, manned and
unmanned stations on the Moon and other celestial bndies, A State Party estab-
lishing a station shall limit the ares used o that which is reasonably required
fur the needs of the station and shall, at anunal intervals, inform the Seeretn ry-
treneral whether, 2nd in what manner, the station continues in use. *
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o mtates shall be iustalled in sueh a wmanver that they do not impede the free
aceess of vehieles and personnel of other States Parties conducring activities on
the Moon and other celestial hodies in aceordance with this Treaty or the
Treaty on Prineipies (Governing the Activities of States in the Exploration and
I"se of Outer Space. including the Moon and Other Celestial Bodies.

10. UNITED STATES oF AMERICA ! WORKING Parer {A/AC.105/C.2(X1}/WoRKING
PAPER 8; 11 APRIL 1572)

ARTICLE VII
{Resgeue, shelter, reperting)

1. States Parties shall adopt all practicable measures to safeguard the life and
health of persons on the Mogn and other celestial bodies. For this purpose they
shall regard any person on Yhe Moon or other celestial body as an astronauf
within the meaniny of the Article V of the Treaty on Principles Governing the
Activities of States in the Exploration und Use of Quter Space, including the
Moon and Other Celstial Bodies, and as part of the personnel of a spacecraft
within the meaning of the Agreement on thé Resene nf Astronauts, the Return
of Astronauts and the Return of Objects Launched into Outer Space, irrespective
of the duration of the stay of such persoh on the Moon or nther celestial bodyx.
rhe place where such person is located, formal membership of the crew of 4
~pacecraft or other circumstances.

2. States Parties shall offer shelter in their stations, instaliations, vehicles and
other facilities to persons in distress on thie Moon or other celestial bodies.

3. States Parties shall inform the Secretary-General, as well as the public
and the internationsl scientifie community, of any indications of organice life and
of any phenomena they discover in outer space, including the Moon and other
celestial bodies, which eould endanger human life or health.

11. UNITED STATES OF AMERICA: WORKING PAPER (A/AC.IO5/C.2(XI}/WOBKING
PapEr 9; 12 APRIL 18972)

TEREATY o~ THE EXPLORATION OF THE MooN aNp QTHER CELESTIAL BODIES
PREAKBLE

The States Parties to this Treaty, .

Noting the gains made by States in the exploration and use of the Moon and
other celestial bodies,

Desiring to prevent the Moon and other celestinl bodies from becoming the
seene of international confliet and to promote the further development of inter-
national co-eperation in their exploration and use,

Recylling the provisivns of the Treaty on Principles Governing the Activities
of States in the Exploratic: and. Use of Quter Space, iucluding the Moon and
Other Celestiul Bodies. the Agreement ou the Rescue of Astronauts, Return of
Astrouguts and rhe Return of Objects Launched inte Outer mpace. and the
Cenvention on Internacional Lintility for Damage Caused by Space Objects,

Taking ints nccount the nesd to define and deveiop the provisions of these in-
ternational instrumentx in relation to aetivities on the Moogn and other celestial
hodies with a view 1o further progress in the uxplngz!tion and use nf outer space,

Hiuve agreed nn the following ;

15, UNITED STATES oF AMERICA . WORKING PAPER (A/AC.105/C.2(XI)/WORKING
Paper 12; 13 ArminL 1972)

ARTICLE VIIL

{ Natural resources)

© 1 The naturil resourees of the moon and other celestial bodies shall be the
vounmen herilie of wll mankiul,

2 Sintes [Marties way ase appropriate guantities of the resources of tiie moon
aud ether celestinl bhodies in careving oul scientific investigations in furtheranee
of the provisions of this Treaty, whether for supporting seientific investigation
on the oo or other celestinl bedies or by removing sueh regourees (0 the earth
for analysiz or nnadysing them (o space or on the oot or other celestinl bodies
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16. UnirteEn STATES oF AMERICA: WoRKING Parer (A/AC.105/0.2(XI)/WoORKING
ParEr 12/REv. 1; 17 Aprin 1872)

ARTICLE VIIX

{Natural resources)

1. The natural resources of the moon and other celestial bodies shall he the
common heritage of all mankind.

2. States Parties may use appropriate quantities of the resources of the moon
angd other celestial bodies in carrying out seientific investigations in furtherance
of the provisions of this Treaty, whether for supporting scientifie investigation
4n the moon or other celestial bodies or by removing sueh resources to the earth
for analysis or analysing them in space or on the moon or other celestial hodies,

3. The States Parties to this Treaty, bearing in mind the need for economic
advancement and for the encouragement of investment and efficient development
if utilization of the resources of the moon and other celestial bodies becomes 1
reality, recognize the importance of concluding agreements in this area. To this
end, the Depositary Governments shall promptly convene a meeting of all States
Parties with a view to negotiating arrangements for the international sharing of

_ the benefi{s of such utilization when oie-third of the States Parfies inform the

Depositary Governments that they consider that practical utilization of the

rezources of the moon or other celestial Lodies i3 likely to begin within two years
following or has already begun.

17. Austaaria: Wosxine Parep (A/ACI05/C2(XI)/Wosxing Papen 13:
13 Apmn. 1972)

ARTICLE VIO

Proposed addition to paragraph 2 of the United States working paper 12

Adgd the following sentence at the conclusion of paragraph 2: “Such States
shali have regard to the desirability of making some portion of resources removed
to the earth for such purposes gvailable to other interested@ States for similar
seientific investigation.”

18. UNITED STATES OF AMERICA: WORKING PAPER (A/AC.105/C.2(X1)/WoRKING
Papnz 14; 13 aprin 1972) :

ABTICLE IX

(Ownership of space vethicles, emergency use)

1. States Perties shall reinin jurisdiction and conirel over their personnel.
velicles, installations and sqoipment ofn the moon and other eelestial bodies.
Ownership of sneh faciiities 8 not affecred by their presence on the moon or
other celestial body or eisewhere in outer space or by their return to the earth.
Such facilities or their componeni parts found in places other than their intended
location shall, in sceordance with the provisions of the Agreement on Assistance
to Astronauts, the Return of Astronauts and the Return of Objects Launched inft+
QOuter Space, be returned to the State Party owning them.

2. A State Party may use the property of other States Parties on the moon or
other celestial bedies in the event of ap amergency invelving a threat to human
life and shall promptly notify the Secretary-General of such use.

19. UNITED STATES OF AMERICA ! WORKING PaPEr (A/ACI05/C.2(XI)/WORKING
Parer 15; 183 APRIL 1872)

ABTICLE X

{Information regarding accidents)

A State Party which learns of the crash landing, forced landlng or vther
unintended landing on the moon or other celestial body of a space objeet that dovs
not belong to it, or the erash of compeuent parts of such an object shall inform
the State Party to which the space object or component parts beiong, and the
Secretary-General of the United Nations.
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20, UNITED STATES OF AMERICA: WOBKING ParEs {A/AC.105/C.2(XI)/WoRKING
Pares 16; 13 Arrn. 1872)

ARTICLE XI
{Non-Governmental entities, international organizationa)

1. States Parties to th€ Treaty shall bear international responsibility for
national activities on the moon and uther celestial bodies where such activities
are earrled on by governmental agencies or by non-governmental entities, and
for assuring that national activities are earried out in conformity with the pmi
vislons set forth in the present Treaty. The activities of non-governmenta
entities on the moon and other celestial bodies shall require authorization and
continning supervision by the appropriate State Party.

2, With the exception of Articlex— fo—— references in this Treaty to States
shmll be deemed to apply to any international intergovernmental organization
which conducts space activities if the organization declares its acceptance of the
rights and obligations provided for in this Treaty and if a majority of the States

" members of the organization are States Parties to this Treaty and fo the Treaty
on Principles Governing the Activities of States in the Exploration and Use of
Outer Space, lucluding the Moon and Other Celestial Bodies, States members of
any such organization which are States Parties to this Treaty shall take all
appropriate steps to ensure that the organization makes a declaration in accord-
unce with the foregoing. i

. 21. UNITED STATES OF AMERICA: WORKING Parer (A/AC105/C.2(XI)/WORKING
Parrr 17; 13 Apmin 1972)

ABTICLE XII
tOuter wspace Treaty., astronaut .\greement, Hability Convention:

In the event of any differences arising with regard to the interpretation or
application of the provisions of this Treaty. reference shall be made where appro-
priate to the provisions of the Treaty on Principles Governing the Activities of
States in the Exploration and Use of Quter Space, Including the Moon and other
Celestial Bodies, the Agreement on the Reseue of Astronaurs. the Return of
Astronauts, and the Return of Objects Luunched into (Juter Space, and the Con-
vention on International Liability for Damaga Caused by Spaece Ubjects.

253, UNITED STATES OF AMERICS : WORKING Hapkk cASACIUNC2 Xy WORRING
Paper 21; 18 APprin 1972;

ARTICLE . ..

(Review)

At any Time after this Treaty bis besn in faree for five vears, at the request of
~one third of the States Parties to the Treaty and with the coucurrence of the
majority of the States ’arties a conference of the States Parties shall be con-
vened to review thix Treaty.
L w * * ’ * L] x

27. UNITED STATES OF AMERICA: WORKING P'AaPER +A/AC105/C.2(XI; /WORRING
Parsr 23, 19 Aprri 1072

The following provision replaces article III, paragraph 7 contained in
A/AC105/C.2{X]1)/Working paper 3:

States Parties siall report to other Stares Parties and to the Secretary-Gen-
eral ceancerning areas of the Moon [and ether celestial bodies] having speecial
scientific interest in order that consideration muy he given to their designation
ax sejentitie preserves for which special protective urrungements are to-he agreed.
without prejudice to the rights of other States I*arties to thiy Treaty.
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28, UNITED KINGDOM : WORKING ParEr (A/AC105/C.2(X1}, WORKING PaPEs 24:
20 ArriL 1972)

ARTICLE . . .
{Definitions)

Propoged addition tp USA draft conteined in docuwment A/AC.105/C.2({XI)/
Waorking paper 4

Number the existing paragraph as paragraph 1 and add the following para-
graph as paragraph 2:

“This treaty does not apply to extra-terrestrianl materials which reach the
surface of the Earth by uatural means.”

3. States Parties agree on the desirability of exchanging scientific and other
personnel on expeditions to or installations on the Moon [or other celestial
bodies] to the greatest extent feasible and practicable.

- * » . - -
30. Uxnrteo Svares of AMERICA : WORKING PAPER (A/AC105/C.2(X1)/WorKkING
: Paprg 26; 28 Aearn 1972)

ARTICLE IX

1. States Parties shall retain ownership. jurisdiction and contrsl over their
persounel, vehicles, equipment, faeilities, stations and installations on the Moon
other celestial bodies].*

31. TEXT FoRMULATED BY THE WORKING GrRoUP (PUOS/C2/WG(XKI)/1; 11 Arril.
' 1972)

ARTICLE I, PARAGRAPH 1

Activities on [in the exploration and use of] fhe Moon [nnd in eircomlunar
spacel fand other celestial bodles] shail be ecarried eunt in accordance with
international law, including the Charter of the 'nited Nations [and the Treaty
on Prineiples Governing the Activities of States in the Exploration and ke of
Outer Space, including the Moon and other Celestial Bodies] in the interest nf
maintaining international peace and security and promoting international co-
operation and understanding.

32, TEXT FORMULATED BY THFE WoRiciNG GrRoUP {PUOS/C2/ WGIRT) /20 12 Aprryy
1972

ARTICLE I, PARAGRAPH U

[t accordance with the Charter of the ['nited Natious, the [iliegal] threat or
uge of force or any other hostile act or fhreat of hostile act on the Moon [ov
other celestial bodies] is prohibifed. It ix likewise prohibifed to use the Moon
{or other celestial bodies] in order to cominif any suech act or to engage in any
such threat in relafion to the earth. {the Moon? or other celestial bodies, space-
craft, the persoanel of spaceeraft or man-made space objects,

APPENDIX 4—DRAFT OF THE LEGAL SUBCOMMITTEE.
MAY 1072*%

19, After its first reading of all the proposals the working group formulated 13
articles which were reproduced in docunmients PUOS/(C2/WG(XI)/1-14. The
texts of 16 articles which resulied from a second reading by the working group
were issued in document PUOS/C.2/WG (XT) /15, At a further meeting the work-
ing group formulated the preambie and final clauses of the draft treaty, which,
together with the texts earlier formulated, were reproduced in document PUOS/
C2/WGIXE)/16/Rev. 1. Certain provisious of these articley on whieh agreement
had not yet been reached were indicated by square brackets,

*Bouree : United Nations document A/AC 105,101, p. 6-16.
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20, "The proposals referred to ji paragraphs 16-1% and the texts referred to
in paragraph 19, with the exception of the draft {PUOS/C.2/WG(XI) /15/Rev.
1) set outin paragraph 21 iwlow, are to be found in annex 1.

21. At its 190th meeting o <4 May, the Sub-Committee approved the following
text 1as contained in decument PUOS/C2/WG XD '35/Rev.ly, on which work
should be pursued as a matter of priority -

The Statex Partics to this Treaty.

Nuting the nchievements of Sfates iy the exploration and use of the Moon [and
vther celestixl bodies],*

Recogrizing that the Moon, as a natural sateilite of the Earth, has an im-
portant roie to play in the exploration of cuter space.

Determined o promote on the basis of equality the further developient of
co-operdtion among Statex in the exploration and use of the Moon [and other
celestinl bodies],

Desgiring to prevent the Moon [and other celestial bodies] from becoming an
aren of internpational eonfiiet,

Recalling the Treaty on Principles Governing the Activities of States in the
Exploration and UUse of Quter Space. including the Moon and Other Celestial
Bodies, the Agreement on tbhe Rescue of Astronauts, the Return of Astronauts

.and the Return of Objects Launched into Oufer Space, and the Convention on
Internationnl Liability for damuge caused by space objects,

Taking into account the need to define and develop the provisions of these
international instruments in relation to the Moon [and other celestial bodies]
having regard to further progress in the exploration and use of outer space.

Have agreed on the following :

ARTICLE T

1. [As emrployed in thix Treaty :

{i) The term "“celestial body™ includes all natural celestial bodies other
than the Earth. .

(ii} The phrase “the Moon and other celestial bodies” includes orbits
around or other trajectories to or around celestizl bodies.] .

2. This Treaty does not apply to extra-terrestrial materfals which reach the
surface of the Earth by natural means.

ARTICLE II

1. Activities on {in the exploration and use of] the Moon [and in circumlunar
space] [and other celestial bodies] shail be carried out in accordance with in-
ternational law, including the Charter of the United Nations in the interest of
maintaining international peace and security and promoting international co-
operation and understanding.

2. In accordance with the Charter of the United Nations, the threat or use of
force or any other hostile act or threat of hostile act on the Moon fand other
celestial boddea] is prohibited. 1t is likewise prohibited to use the Moon [or other
celestial hodies] in order to commit any such aet or to engage in any such .
threat in relation to the Earth. [the Moon] or other celestial bodies. spacecraft,
the personnel of spacecraft or'man-made space objects.

ARTICLE IiI

1. The Moon [and other celestial bodies] shall be used by all States Parfies
exclusively for peaceful purposes. -

2. States Parties shall not place in orbit around or other trajectory to or
areund the Moon [or other celestial bodies] objects carrving nuclear weapons or
any other kind of weapons of mass destruction or place or use such weapons on
or in the Moon [or other celestial bodies]®

3. The establishment of military bases, installations and fortifications, the
testing of any type of weapons and the conduet of military manoeuvres on the
Moon [and other celestial hodies] shall be forbidden. The use of military per-
sonnel for =cientitic research or for any other peaceful purposes shall not he
prohibited. The use of any equipment or facility necessary for peaceful explora-
tion and use of the Moon [and other celestial bodies] shall also not be
prohibited.

+ A puggestion wiw made that, with a vlew to deleting references to “other celestial
bodies” the trenty might coentaln n provision along the follow!ng Jines ; The provivlona of
thir Treaty shall apply to celestlal bedies {n witdlilon (o the Moon until surh thoe uy pro-
vision 1s made by other treatles in relation to specific celestis! bodjes, To the extent that
provislon 3 $n made, this Treaty shnll then ceuse to apply 10 hose bodies.

3 Certain delegatlions reserved thelr position on this paragrapl.
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ABTICLE IV

1. The explorarion and use of the Moon [and other eelestial hodies] shall he
rhe provinee of all mankind and {the exploitation of their patural resourcesi
shall be carried our for the benefit and in rhe interests of all countries, irrespec-
tive of their degree of economic or scientific development. Tiue regard shall be
paid to the interests of present and future generations ax well as {o the need to
proumnte higher standards of living conditions of economic and soeial progress
and development in aceordance with the (Charter of the Tnited Nations®

2, Btates Parties shall be guided by the principle of co-operation and mutual
aggistance in all their activities concerning the exploration and use of the AMoon
|and other celestial bodies]. Intermational co-operation in pursuance of this
Treaty should be as wide ux possible and may rake place on a mmultilateral hasis.
on a bilateral basix, or through international intergovernmental organizations.

3. States Parties shall inform the Secretary-General as well as the public and
international scientific community. to the greatest extent feasible and practicable.
of their activitiex conecerned with the expioration and use of the Moon {and other
celestial bodies]. They shall in any case give information on the time. purposes.
locationg, orbital parameters, duration and results of each {complefed] wission
te the Moon [and oher celestial bodies!, in partieular on the scientific results
arising out of such misslons. In ease of 4 mission lasting moere than 60 days, in-
formation on eonduet of the mission shall be given pericdically at 3¢ days’ inter-
vala, For missions lasting more than six months, only significant additions to
suck informsation need be reported thereafter,”

4. If a State Party becomes aware that another State Party plans to operate
simultaneously in the same area of or in the same orbit around or trajectory to
or around the Moon or other celestial body, it shall promptly inform the other
State of the timing of and plans for its own operations.

ARTICLE V

1. There shall be freedom of scientific investigation on the Moon {and other
celestial bodies] by all States Parties without discrimingtion of any kind, on the
basis of equality and in acwordance with international law.

2. In carrying out scientific investigations in furtherance of the provisions of
this Treaty the States Parties shall have the right to colleet on and remove from
the Moon [ard other celestial bodiey] samples of its [their] mineral and other
substances. Such samples shall remain at-the disposal of those States Parties
which caused them to be ecoliected and may be used by them for scientifle pur-
poses. States Parties shall have regard to the desirability of making a portion of
such samples avatlable to other interested States Parties and the international
scientific community for scientific invesrigntion. States Parties may in the course
of scientitic investigations also use mineral and other substances of the Moon
[and other celestial bodies| in quantitiex appropriate for the support of their
missions. P

3. States 1arties sgree vu the desirability of exchanging scientific and other
personnel on expeditions to or imnstallations on the Moon {or other celestial
bodies} to the greatest extent feasible nud practicable,

ABTICLE VI

1. In exploring and using the Moon [and circumlunar space] [and other celes-
tial bodies] Nrates Parties shall take measures to prevent the disruption of the
existing balance of [its] [their] environment{s] whether by introducing adverse
changes in such envirvument{s] {its] [their] harmful contammination through
the introduction of extra-environmental mutter or otherwise, States Parties shall
niso take measiures to prevenr harmfully affecting the environment of the Earth
through rhe introduerion of extra-terrestrial matter or otherwise,

2o [States Parties planninge missions to the Moon [and other celestial bodies]
shall notify the Secretary-General -of 1easuires heiny adopted to mipimize the
disruption of 1he existing balance of (Lo environmentfs} of [those hodies], Soch
eperts shall fnelnde the trajectories to be Hown the distance of elosest approach.
ind specitic measures wkey to control micro-nrganisms on and in the spacecraft.]

* The eventual placement of this parcpraph will be declded later.

7 Certaln deiegations reserved their position with respect to tlhe question of advanee
notification of misslonrs to celestial bodies,
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3. [Btates Parties shau notify the Xecretary-General of plans to place radio-
detive material oo er g orbit or other trajectory arcurkl the Moou jor other
celestial bodies] and shall give similar notification with regard to the conditions
and effects of such placement when it occurs. |

4. dtates Parties shall report to other Startes Parties and to the Secretary-
(reneral concerting areas of the Mook [and other celestial bodies] having special
~vientific interest in order that cousiderntion way be given to their designation
a8 international scientific preserves for which special protective arrangements
are to be agreed. without prejodice to the rights of other States Parties to this
Treaty. .

ARTICLE VIL

1. States Parties may pursue their activities in the exploration and use of the
Moon [amd other celestiul hodies} anywlhere on or helow its [their] surface, [and
in circuminnar space |, subject to the other provisiong of this Treaty,

2. For thiese purposey States 'arties may, in particular: ’

{a; land their spsce objects on the Moon [and other eelestial bLodies],
and launch them from the Moon {sucl: IJUdLEb} [and place them in circum-
lunar orbit};

(h) place thelr personnel, space vehicles, equipment, facilities, stations
and installations anywhere on or helow the surfaece of the Mooh [aud other
celestial bodies] [and in cireumlunar space];

Personnel, space vehicles, eguipment, facilities, stations and installations may
move or be moved freely over or below the surface of the Moon [and other celes-
tial bodies] [and in circumlunar space].

3. Activities of States Parties in accordance with paragraphs 1 and 2 of thiy
article shall not interferc with the activities of other States Parties on the Moon
[and other celestial bodies]. Where such interference may occur, the States
Parties concerned shall undertake consultations in accordance with article XVI1.

ARTICLE VHI

P r

1. States Parties may establish manned and unmannped stations on the Moon
[and other celestial bodies]. A State Party establishing a station shall use only
that area which is required for the needs of the station and shall immediately
inform the Secretary-General of the location and purpeses of that station. Sub-
sequently, at annual intervals that State shull ilkewise inform the Secretary-
General whefher the station continues in use and whether ity purposes have
changed.

2, Stations shall be installed in such a manner that they do not impede the
free access to all areas of the Moon of personnel, vehicles and equipment of other
States Parties conducting activities on the Moon {and other celestial bodies] in
aceordeuce with the provisions of this Treaty or of article I of the Treaty on
Principles Governing the Activities of States in the Exploration and Use of Cuter
Space, including the Moon and other Celestial Bodies,

ARTICLE IX

1. States Parties shall adopt all practicable measures to safeguard the life
and heslth of persons on the Moon [and other celestial bodies]. For this purpose
they shall regard any person on the Moon [or other eelestial body] as an astro-
naut within the megning of the article V of the Treaty on Principles Governing
the Activities of States in the Exploration and Use of Outer 8pace, including the
Moon and Other Celestial Bodies and as part of the personnel of a spaceeraft
within the meaning of the Agreement on the Rescue of Astronauts, the Return
of Astronauts and the Return of Objects Launched into Outer Space.

States Parties shall offer shelter in their stations, installations, vehicles and
nrher facilities to persons in distress on the Moon [or other celestial bodies].

3. States Parties shall inform the Secretary-General, as well as the public
and the international scientific community, of any phenomena they discover in
vuter space, including the Moon and other celestial lodies. which counld endunger
human life or hézith, as well as any indication of vrganic life.
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ARTICLE ©°

1. [The natural resources of the Moon [and other eelestial bodies] shall be
the common heritage of all mankind.]

2. Nelther Stares, international ikfergoverninental or noi-governmental organi-
zations, national organizations having the status of juridical persons or not. nnr
natural persons, may claim the surface or snbsurface nf the Moon [or ather
cefestial bodies) az their property. The placement of personnel. space vehicles,
equipment, facilities, stations and installations on or Lelow the surface of the
Moon [or other celestial bodies] ineluding structures connected with its [their
surface or subsurface, shall not create a right of ownership over parts of the
surface or subsurface of the Moon [or other celestial bodies].

3. {Parts of the surface or subsurface of the Moon [ur other celestial bodieg}
may nnt be the ohject of grant, exchange, transfer, sale or purchase lease, hire.
gift or any other arrangement or transactions with or without compensation
between Btates, internatiopal intergovernmental and non-governmental organi-
zations or national organizations having rhe status of juridical persons or not.
or of arrangements or transactions between natural persons.|

4. {The States Parties to this Treaty, bearing in mmind the need for economic
advancement and for the encouragement of investment and efficient develop-
ment if utilization of the resources of the Moon and other celestiai bodies be-
comes 4 reailty, recognize the importance of concluding agreements in this
area. To this end, the Depositary Governments shall promptly convene 4 meet-
ing of all States Parties with & view to negotiating arrangements for the inter-
national sharing of the benefits of such utilization when one third of the States
Parties inform the Depositary Governments that they consider that practical
utflization of the resources of the Mnop or other celestial bodies is likely to
hegin within two years following or has already begun.]

ARTICLE XI

1. States Parties shall retain jurisdiction and control over their personnel,
vehicles, equipment, facilities, stations and installations on the Moon [and other
celestial bodies). The ownership of space vehicles, equipment, facilities, sta-
tions and installations shall not be affected by their presence on the Moon for
other celestial bodies].”

2, Vehicles, installations and equipment or their component parts found in
placeq other than their intended location shall be dealt with in accordance with
article V of the Agreement on Assistance to Astronauts, the Return of Astronauts
and the Return of Objects Launched into Outer Space,

3. In the event of an emergeney involving a threat to human life, States
I'arties may use the equipwent, vehiclesx, installations. faeilities or supplies of
other Btates Parties on the Moon [or in elrecumlungr space] [or other celestial
bodies]. Prompi notification of sueh use shall be made to the Secretary-General
or State Party coneerned.

ARTICLE XII

A State Party which learns ¢f the crash landing, forced landing or other un-
intended landing on the Moon [or other celestiai hody] of & spaee object, or itz
ecompolent parts, that were not launched by it, shall prompily inform the launch-
ing State Party and the Seeretary-General of the United Nations,

ARTICLE XIII

1. states Parties to this Treaty shall bear international responsibility for
aatirnal activities on the Moon [and other celestinl bodies] whether such activi-
ties are carried on hy governmental agencies or by non-governmentai entities, and
for assuring that national netivities, sre earried out in conformiry with the pro-
visions =et forth o the present Treaty. States Parties shall ensure that non-
governmental entities under their jurisdiction shall enguage in activities on the
Moon [and other celestial bodies] only under the authority and continuing super-

vision of the uppropriate State Party.

€ This text tnay be supplesnented later.
® Certaln detegations reserved their positions on the referenee to property, with regard
to factlities, stations, and instaliations,

143



144 JOURNAL OF SPACE LAWY Vol. 9, Nes. 1 & 2

S0 B addition to the provisions of arricle VIDoof rthe Treaty oo Principles
Croverning the Acrjvities of Btates in the Exploration aned Use af Onter S
inciuding the Moon and Other Celestial Bodies, o State Party shall be liable for
damage resulting from irs acr or omisxion or frou an o oy onpis<jion of . e
sounel on e Moo te the property or personuel of ofher Stafes (et on the
Mooy, nudess it i~ estahlished rhar the damnge ocerrsd throangh oo ot of e
sadd Mrate or of its per=ounel on the Moon. |

ARTICLE XIV

With the exception of Articles XVITI to XX1, references in this Treaty to States
<hall be deemed o apply to auy international ntergoversmental organization
which cotdnets space acetivities if the orgunization declares its acceptance of the
rights and ohligations provided for in this Treaty aud if & majority of the States
mwenhers of the organization are Rtates Parcies to thiy Freaty and 1o the Treaty
L Irinciples Guverning the Activities of States in the Exploration and Use of
thiter Space, Including the Moon and Qther Celestial Bodies, States mewmbers of
uuy such eorganization whieh are States Parties to this Treaty <hall take abl
appropriste steps to epsure that the organization mukes a declaration in aecord-
ahee with the foregoing. )

ARTICLE XV

In the event of any difference arising between States Parties with regard to the
interpretition lor application] of the provisions of this Treaty. reierence shall
Iva made where appropriate to the provisions of the Treaty on the Principles
Governing the Activities of States in the Exploration and Use of Outer Space,
Inetuding the Moon and other Celestinl Bodies, {he Agreement on the Rescue of
Astronauts, the Return of Astronauts, and the Return of Objects Launehed into
Outer Space, il the Convention on International Linbility for Damage caused
by Space Objects.’®

ARTICLE XVI

1. Each State Party may assure itself rthat the setivities of other Srutes Parties
in the exploration und use of the Moon [und other celestiul bodies] are compatilde
with the provisions of this Treaty. To this end, all space vehicles, eyquipment, fa-
cilities, stations and instailations on the Moon [and other celestial podies) shall
Lie open to other States Parties. Such States Parties shall give reasonable advance
notice of a projected visit, in order that appropriate consultations may be held
and that maximum precuutions muy be taken to nssure safety and to avoid inter-
ference with normal operutions in the facility to be visited. In pursuance of this
Article, any State Party may use its own weans, or may act with tue fuli or par-
tial assistance of any other State Yarty. or through appropriaste international
procedures within the framework of the United Nations and in accordance with
the Charter. )

2. A State Party which has reason to believe that another State Party is not
fulfilling the obligations incumbent upon it pursuant to this Treaty or that an-
other State Party is interfering with the rights which the former State has under
this Treaty may request consultations with that Party. A State Party receiving
such a request shall enter into such consultations without delay. Any other State
Party which requests to do so shall be entitled to take part in the eonsultations,
Each State Party participating in such consuliations shall seek a mutually
acceptable resolution of any controversy and shall bear in mind the rights and
interests of all States Parties. The Secretary-General shall be informed of the
resuits of the consultations and transmit the information received tn all States
Parties concerned,

3. If the consultations do not lead to a mutually acceptable settlement which
has due regard for the rights and interests of all the States Parties. the parties
concerned ghall take all measures to settle the dispute by other peaceful means
of their choice sand sppropriate to the cirenmstances and the nature of the
dispure. It difficulties arise in connexion with the opening of consultations or
if consultations ‘do not lead to a mutually aceeptable seftlelnent, any State
Partr may seek the assistance of the Secretary-General without seeking the
conrent of any other State Party concerned. in order ro resolve the controversy,
A Srate Parry which does not maintain diplomatie relations with another State
Party concerned =hiall participare In such consultations, ar its chojce. either
itself or through another State Party or the Secretary-General, s intermediary.

w The delegition vf Australla reserved itg pousition on this artiele,
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ARTICLE XVII

Ar any time after this Treaty has heen in foree for five years, at the requesr
of one thirg of the States Parties 1o the Treaty and with the coneurrence of the
wgjority of the States Parties & conference of the Btates Parties shall be con-
vened to review thizs Treatr. .

ABTICLE XVIII

1. This Treaty shall be open to all States for signature, Any State whieh does
not sign this Treaty before its entry into foree in accordance with paragraph 3
of this article may accede to it at any time.

2. This Treaty shzll be subject to ratification by signatory States. Instru-
ments of ratification and instruments of accession shall be deposited with the
Governments of . . .. which are hereby designated the Depositary Governmenis.

3. This Treaty shall enter into foree upon the deposit of instruments of ratifi-
cation by five Governments including the Governments derignated as Depositary
Governments under this Treaty.

4. For States whose instruments of ratification or accession are deposited
subsequent to the entry into force of this Treaty, it shall entetr into force on
the date of the deposit of their instruments of ratification or accession.

5. The Depositary Governments shal! promptly inform all signatory and ac-
ceding States of the date of each signature, the date of deposit of each instru-
ment of ratification of and accession te thiz Treaty, the date of its entry into
force and other notices.

6. This Treaty shall be registered by the Depositary Governments pursuant
to Article 102 of the Charter of the United Nations. .

ARTICLE XIX

Any State Party to the Trealy may propose amendments to this Treaty.
Amendments shall enter into force for each State Party to the Treaty accepling
the amendments upon their acceptance by a majority of the States Parties to
the Treaty and thereafter for each remaining State Party to the Treaty on
the date of acceptance by it. -

ABTICLE XX

Any State Party to the Treaty may give notice of its withdrawal from the

Treaty one year after its entry into force by written notification to the Depositary.

Goveruments, Such withdrawal shall take effect one year from the date of
receipt of this notification. .

ARTICLE XX!

This Treaty, of whick the Chinese, Euglish, ¥French. Russian and Spanish
texts are equally authentic. shall be deposited in the archives f the Depositary
Governments. Duly certified coples of this Treatv shall be transmitted by the
Depositary Governments to the Gevernments of the sipnatory and asceeding
States.

In Wirness WHEREOF the undersigned, duly authorized, have signed this
Treaty.

Dong in . . ., at the citiea of . . ., the . . . day of . . one thousand nine
hundred and seventy. . . .

APPENDIX 5—UNITED STATES PROPOSALS, 1973*

(12) UNITED SBTATES OF AMERICA: WORKING Parxk (30 Marcy 1973)
DRAFT TREATY RELATING TO THE MOON
{A/AC.105/101, paragraph 21)

1. The provisions of this Treaty shall apply to the moon, planets, and other
celestial bodies within the snlar system, cther than the earth, unless expressly
stated, as weil as to orbits asround the moon, planets or such cther celestial
bodies.

¢ Source: United Nations decument 4/AC.165/115, Annex I, p. 32-34,
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20 This Treaty dess nat apply 1o extra-rerrestrial materials which reach the
surface of the eiarth vy natural means,

3. The term “ather celestinl bodies” ux employed in this Treaty shall apply
to ali nataral celestial hodies of the selur systen, other than the earth. muoon
and planets.

113 UNITED STATES oF AMFPRICA D WORKING PaPeEr (8 AprIin 19730
DEAFT TREATY RELATING To TIHE MOON
{A-AC.105/101, paragraph 21}

References in this Treaty to “other celestial hodies” shall he deemed (o apply
to the planets and other celestial bodiex withiu the solar systenm., except the
earth. as well as to orbits und other transit trajectories to or arcund those bodies.
The Htates parties 1o the Treaty agree that. should it become desirable at some
lnter stage to elaborate additional arrangewents in regard to the exploration
and use of individual planets or other celestinl hodies within the solar system,
i conference of Btares parties shall be convened for that purpose by the deposi-
tary Govermments when one third of the States parties so reguest.

{14) UNITED STATES OF AMERICA: WORKING PAPER (17 APRIL 1973)
DRAFT TREATY RELATING TO THE MOON

The United States advances the following proposal for the purpose of reaching
agreement on a mutually acceptable formulation of article X, concerning the
natural resourees of the moen and other celestial bodies.

ARTICLE X

“1. The moon and other celestial bedies are not subject to national appro-
priation by any claim of sovereignty, by means of use or occupation, or by
any other means. ‘

“2. Nelther the surface nor the subsurface of the moon or other celestizl
bodies, nor any area thereof or natural resources in place, shall become the
property of any State, international intergovernmental or non-governmental
organization, natioual organization or non-govermental entity or of any
natural person. The placement of personnel, space vehicles, eguipment, fa-
citities, stations and imutallations on or below the surface of the moon or
other celestial bodies, including structures connected with their surface or
subsurface, shail not create a right of ownership over the surface or the
subsurface of the moon or other celestinl hadies or any areas therecf. The
foregoing provisions are without prejudice to the international régime Te-
ferred to in paragraph 4 of this article, as well as to exploitation of the
natural resources of the moon or other celestial bodies pending the establish-
ment of such a régime. - : .

43, States Parties have an equal right to the expleoration and use of the
moon ang other celestial bodies without discrimination of any kind under
‘the conditions stipulated in this treaty,

“4, States Parties undertake to establish an internationsi régime govern-
ing the exploitation of the natural resources of the moon and other celestial
bodies, including approvriate procedures, svhen such exploitation becomes
feasible.

«“5. The main purposes of the international régime to be established shall
ba to ensure the orderly and safe development and rational management of
the natural resources of the moon and other celestial bodies, to expand oppor-
tunities in the use thereof and to determine an equitable sharing by ail States
Parties in the henetits derived therefrom. taking into consideration. in par-
ticular, the interests and needs of the developing countries, )

*8. A conference of all Btaies Parties shall be convened by the depositary
governments at the request of oue third of such States in order to implement
the provisions of paragraph 4 of this article on the basis of principle that
the natural resources of the moon and other celestial bodies are the common
heritage of mankind, due regard being psaid to the provisions of article V of
this treaty.

“7. All activities with respeet to0 the natural resources of the moon or
other celestial bodjes shall be carried out in g manner compatible with the
purpoges of the internstivnal régime te be established as specified in para-
graph § of this artiele.”
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In addition. the United States would aecept the proposal to add an obligation
to furnigh information not only on scientific resulis of missions but also on natc-
ural resoarces found on the moon or other celestial bodies. As revised accordingly.
article IV, paragraph 3 of the draft treaty would read:

“3. Btates Parties shall inform the Secretary-General as well as the publie
and the international seientific community, to the greatest extent feasible and
practicable, of their activitiey concerned with the exploration and use of the
moeont and other celestiai bodies. They shall in any case give information on
the time, purposes, loecations, orbital parameters, duration and resuits of
each mission io the moon and other celestial bodies, and in particular infor-
mation regarding scientific results end neiwral resowurces arising out of sueh
missiong, In case of & mission lasting more than 60 days, information on
conduct of the mission shall be given periodieally at 30-day intervals. For
migsions lasting more than six months, only significant additions to such
information need be reported thereafter.”®

1The guestion of advance potification of missions is reserved.

APPENDIX 6—WORKING GROUP REVISIONS 1973*

17. The Working Group, after consideration approved the texts of six pro-
visions which are reproduced below.

ABTICLE IT, PARAGRAPH 1

All aetivities on the moon inclueding its exploration and use, sballi be carried
out in accordance with international law. in particular, the Charter of the
United Nations, and taking inte account tire Declaration on Principles of Inter-
nationg! Law concerning Friendly Relations and Co-operation among Statex iu
aceordance with the Charter of the United Nations, adopted by the General As-
sembly on 24 October 1970, in the interest of maintaining international peace and
security and promoting international co-operation and mutual understanding. ard
with due regard to the corresponding interests of all other States Parties.

ARTICLE 1V, PARAGEAPH 3

States Parties shall inform the Secretary-Generzl as well as the public and
the international scientifie community, to the greatest extent feasible and prac-
tieable. of their activities concerned with the exploration and use of the moon.
Information on the time, purposes, locations, orbital parameters and duration
shall be given in respect of each mission to the moon, while information on the
results of each mission, including scientific results, shall be furnished upon con:-
pletion of the mission. In ecase of a mission lasting more than 60 days, informu-
tion on condnet of the mission shall be given periodically at 80 days' intervals.
For missions lasting more than six months, only significant additions to such
information need Le reported thereaffer (points of time of information to the
Secretary-General to be resclved).

ARTICLE Vi

1. In exploring and using the wmoon, States Parties shall take measures to
prevent the disruption of the existing balance of its environment whether b¥
introduecing adverse changes in such environment, its harmful contamination
through the introduction of extra-environmenta! matter or otherwise, States
Parties shall also take measures to prevent harmfully affecting the environment
of the earth through the introduction of extra-terrestrial matter or octherwise.

2. States Parties shall inform the Secretary-General of the measures being
adopted by them in accordanee with paragraph 1 of this article and shail also
notify him of all placements by them of radicactive materials on the moon and
of the purpeses of such placements, (Points of time of information and notifica-
tiom to the Seeretary-General to be resolved.)

- L L L % *® &

*Bource : Unlted Natlons document A/AC.105/118, p. 5-7.
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4. States Parties shall report to other States Parties and to the Secretary-
General concerning areas of the moon having special scientific interest in order
that, without prejudice to the rights of other Staies Parties, consideration may
be given to the designation.of such areas as international scientific preserves for
which special protective atrrangements are to be agreed In consultation with the
competent organs of the United Nations.

ARTICLE IX, PARAGRAPH 3

States Parties shall immediately inform the Secretary-General, as well as the
pbublic and the international scientific community, of any phenomena. they dis-
cover in outer space, including the moon and other celestial bodies, which couid
endanger human life or health, as well as any indication of organic life.

ABRTICLE XIII, PARAGRAPH 2

States Parties recoghize that detailed arrangements concerning liability for
damage sustained on the moon, in addition to the provisions of the Treaty on
Principles Governing the Activities of States in the Exploration and Use of Outer
space, including the Moon and Other Celestial Bodies and the Convention on
Internationzi Liability for Damage Caused Ly Space Objects, may become neces-
s4ry as a result of more extensive activities on the moon, and agree that a con-
ference of States Parties o this Treaty for the purpose of elaborating such ar-
rangements shall be convened by the Depositary Governments when one third of
the States Parties s0 reguest.

The Working Group also agreed to delete articie XV of the text approved by the
Legal Sub-Committee in 1972,

18. The Working Group considered the text relating to article X worked out
originally in informal consultations but did not reach agreement on it. This text
if [sic] reproduced in annex I(C;.

19. At the 205th meeting of the Sub-Committee, the Chairman reported, in his
ecapacity as Chairman of Working Group I, on the werk of that Group. The Sub-
Committee t0ok note of the texts set out in paragraph 17 above, and recommended
that the Committee on the Peaceful Uses of Quter Space should make its best
efforts to complete the treaty relating to the moon at its next session in June 1473
in order that the draft treaty may be submitted tu the twenty-eighth session of the
weneral Assembly for adoption.

APPENDIX 7 —AUSTRIA: WORKING PAPER. APRIL 1978 *

AGREEMENT (OVERNING THE ACTIVITIES OF STATES OK THE MOON AND OTHER
CELESTIAL BoDIES

The States Partics o this Agreement

Noting the achievements of Stafes in the exploration and use of the moon and
other celestial bodies,

Recognizing that the moon, as & natural satellite of the earth, has an important
role to play in the exploration of cuter space,

Dctermined to promote on the basis of equality the further development of
co-operation among States in the exploration and usxe of the moou and other
celestial bodies,

Degiring to prevent the moon from hecoming ai area of international conflict.

Bearing in mind the benefits which may he derived from the exploitation of
the natural rexources of the moon and orber celestial bodies.

Reralling the Treary on Prineiples Governing the Activities of States in the
Exploration and Use of Outer Space, inchiding the Moon and Other Celestiul
Bodies, the Agreement on the Rescue of Astronnuts, the Retfurn of Astronauts
andd the Herturn of tihjecis Launched into onrer Space, the Convention on Inter
national Liability for Damuge Caused by Space Objects, aud the Convention oh
Regisrrution of Objects Launchad into Outer Space,

Taking it acenent the need to define and develop the provisions of these in-
ternationsl insfruments in relation to the moon and other celestn] bodies, hav
ing regard to further progress in the exploration and use of ouler space,

Have agreed on the following -

*Source: United Natlons document 4/AC.105/218, Anpex 1, p. 2-10.
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ARTICLE 1

1. The provisions of this Agreement relafing to the moon shall also apply to
other celestial bodies within the solar system, other than the earth, exeept in
0 far as specific legal norms enter into force with respect to any of these ce-
lestial bodies.

2. For the purposes of the Agreement reference to the moon shall include orbits
around or other trajectories to or around it,

3. This Agreement does not apply to extra-terrestrial materials which reach
the surface of the earth by natural means,

ARTICLE II

All getivities on the moon including its exploration and use, shall he carried
out in accordance with international law, in partieular, the Charter of the United
Nations, and taking into sceount the Declaration on Principles of Iuternational
Law concerning Friendly Relations and Co-operation among States in accordance
with the Charter of the United Nations, adopted by the General Assembly on 24
October 1970, iu the interest of maintaining international peace and security and
prometing international cooperation snd mutual understanding, and with due
regard to the corresponding interests of all other States Parties.

ABTICLE ITT

1. The moon sghall be used by all States Parties exclusively for peaceful
LHFDOSes. .

2, Any threat or use of force or any other hostile act or threat of _hosnle act
on the moon is prohibited. It is likewise prohibited to use the moon In order to
commit any such act or to engage in any such threat in relation to the earth, the
moon, spacecraft, the personnel of spacecraft or man-made space nhjects.

3. States Parties shall not place in orbit around or other trujectory Lo or arcund o

the moun objects carrying nueclear weapons oF any other kinds of weapons of
mass detruetion or place or use such weapons on or in the moon.

4. The esgtablishment of military bases. installations and fortifications, the
testing of any type of weapous aud the conduct of military maunoceuvres on the
moon shall be forbidden. The use of military personnel for selentific research
or for any other pesceful purposes shall not be prohibited. The use of any equip-
ment or facility necessary for peaceful exploration and use of the moon shall also
not he prohibited.

ARTICLE IV

1. The exploration and use of the moon shall be the provines of all mankind
and shall be carried out for the benefit and in tle interests of all countries, ir-
respective of their degree of economic or scientific development. Due regard shall
he paid o the interests of present and future generations ux well as to the need
e promuote higher standards of living conditiens of sconomic and seeial progress
and develepment in acecordauce with the Charter of the United Nations.

2 Htates Parties shall be guided by the prineiples of en-operation and mutoal
assigtance in all their activities cviicerning the exploration and use of the moon.
Intermational co-operation in pursuunce of this Aereenent <shouald be as wide as
po=sible and may take place on u multileternl baxis, on o bilateral hasis. or
through international intergovernmental vrganizations.

ARTICLE v

1. States Parriex <hall inform the Reeretary-Genera! of rthe United Nations
as well as rhe public and the internatinoual scientitic community, to the greatest
extent feasible und practicable. of their acrivities concerued with the exploration
aud use of the woon. Information on the rinie. purposes, loeationg, orbital param-
eters and durutivn shall be given in respect of each mission to the moon as goon
a~ pussible wfter taunching, while inforwmetion co the results of each mission,
including scientific resuits, shall be furnigshed npou completion of the mission.
In case of a4 mission lasting more than 60 days, information ¢n conduet of the
mission including any scientific resulis shall be given periodically at 30 darys’
intervals, For missions lasting more than six months, only significant additions
to sueh information need he reported thereafrer,

Z0If a Btate Party becsmes aware that ancther State party plans to operate
simultanecusly in the same area of or in the same orhit around or trajeetory to or
arcund the meon. it shall promptly inform the other Srate of the timing of and
ans for its own operations.
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3. B earryiung st aetivities vnder this Agreeoment, States Parties <hall promptly
inform the Secretary-General, ss well as the publicand the internalionsl scientific
community, of any phenomena they discover in onter spuce, including the moon,
which could endavger hiunan life or health, as well as of any inuication of

organie life,
ARTICLE VI

1. There shall be freedam of scientific investigation on the gioom by all States
Parties without diserimination of any kind, on the basis of equality and 1n
aceordance with inferuaticnal law.

2. In carrying out scientific investigations in furtheraunce of the provisions
of this Agreement the Ntates Parties shull bave the right fo collect on and
remove from the moon samples of its wineral sud other substances. Such samples
shall remain at the disposal of those States Parties wlhich caused them to he
collected and may be used by them for scientific purposes. States, Parties shall
have regard to thé€ desirability of making a portion of such samples available to
other interested States Partiew and the international scientific community for
scientific investigation. States Parties may in the course of scientific investiga-
tions also use mineral and other substances of the moon in guantities appropriste
for the support of their missions.

3. States Parties ugree ou the desirability of exchanging secientific and uther
personnel on expeditions tu or installations on the moon to the greatest extent
feasible and practicable. ' -

ARTICLE VII

1. In exploring and using the moon, States Parties shall tuke measures to
prevent the disruption of the existing bulance of its environument whether by
introducing adverse changes in such environment, its harmful contamination
through the introduction of extra-environmental matter or otherwise. Statea
Parties shall also take measures to prevent harmfully affecting the environment
of the egrth through the introduction of extra-terresirial matter or otherwise.

2. States Parties shall inform the Secretary-General of the United Nations of
the measares being adopted by them in accordance with paragraph I of this
article and shall algo to the maximum extent feasible notify kim in advance of all
placements by them of radioactive materials on the moon and of the purposes
of such placements.

3. States Parties shall report to other States Parties and to the Secretary-
General concerning areas of the moon having special sclentifie interest in order
that, without prejudice to the rights of other States Parties. consideration may
be given to the designation of such areas as interuational scientific preserves for
which special protective arrangements nre 10 he agreed in consultation with the
competent organs of the United Nations.

ARTICLE VIII

1. Btates Partiex may pursue their activities in the exploration and use of the
wmoon anywhere on or Lelow Qs surface, subject to the provisions of this
Agreement, :

Lo For these purposes States Pariies way., in pacticular:

(4) Land their spacee objeets ou ithe moon and launeh them from the
moon ;
1hi Place their persounel. space vehicles, equipment, faeilities, stations
and installations anywhere ou - below the surface of the moon.
P'ersnnnel, space vehicles. eqyuipment, facilities. stations and installations may
move or be moved freely over or helow the surface of the moon. ’

3. Activiries of Siates Parties in uccorlance with paragraphs 1 and 2 of this
articie shall not interfere swith the activities of other States Parties on the moon.
Where such interference may ocenur. the States Parties concerned shall nndertake
consultations in aceordance with article XV, paragraphs 2 and 3.

ARTICLE IX

1. States Parties may establish mauned and ymuahbed stations on the moon.
A State Party establishing a station shall use only that area which is required
for the needs of the station und shall immediately inform the Secretary-Geueral
of the United Nations of the location aud purposes of that station, Subsequentty,
at anuual intervals that State shall likewise inforun the Secretary-General
whether the station coulinues in use and whether its purposes have changed,

2. Stations shall be instalied in snueh ¢ manner that they do not impede the free
aceess to all areas of the moon of persounel, vehieles and equipment of other
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Stutes Parties conducting activities on the moon in sccordance with the provi-
sions of this Agreement or of artiele I of the Treaty on Principles Governing the
Activities of States in the Exploration and Use of Outer Space, including the
Moon and other Celestinl Bodies.

ARTICLE X

1. States Parties shall adopt all practicabie measure to safeguard the life and
health of persons on the moon. For this purpose they shall regard any person onR
the moon as an astronaut within the meaning of article V of the Treaty on Prin-
ciples Governing the Activities of States on the Exploration and Use of Outer
Space, including the Moon and other Celestial Bodies and as part of the personnel
of & spacecraft within the meaning of the Agreement on the Rescue of Astronauts,
the Return of Astrenauts and the Return of Objects Launched into Outgr Space-

2. States Partes shall offer shelter in their stations, Insiallations, vehicles and

" other faeilities to persons in distress on the moon.

ARBTICLE XI

1. For the purpose of this Agreement, the moon and its natural resources shall
be considered the common heritage of mankind, which finds its expression in the
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relevant provisions of this Agreement and in particular in paragraph 5 of this -

article,

2. The moon is not subjeci fo national appropriation by any claim of sover-
eignty, by means of nse or occuparion, or by any other means.

3. Neither the surface nor the subsurface of the moon, nor auy part thereof or
natural resources in place, shall become property of any State, international
intergovernmental or non-governmental organization, national organization or
non-governmental entity or of any natural person. The placement of personnel,
space vehicles, equipment facilities, statious and installations on or below the
surface of the moon, including structures connected with their surface or sub-
surface, shall not create a right of ownership over the surface or the snbsurface
of the mocn or any areas thereof. The foregoing provisions are without prejudice

- to the international régime referred to in paragraph 5 of this article.

4. States Parties have the right tc exploration and use of the moon withont dis-
crimination of any kind on a basis of equality. and in accordance with interna-
tional law and the terms of this Agreement.

D. States Parties te this Agreement hereby undertake to establish an interna-
tional régime, including appropriate procedures, to govern the exploitation of the
natural resources of the moon as such exploitation is abont to hecome feasible.
This provision shall Le implemented in accordance with article XVIII of this
Agreement,

6. In order to facilitate the esrablishmenr of the international régime referred
to in paragraph 5 of this article. Rrates Parties shall inform the Secretary-Gen-
erul of the United Nations as well 148 the public and the international seientific
community to the greatest extent fessibie and practicable of any natural re-
sourees they may discover on the moot.

7. The main purposes of the iuternational régime to be extablished shall include :

{aj The orderly and safe development of the natural resources of the moon ;

h) The rational management of those resources;

tc) The expansion of opportunities in the use of those resources; and

(d} An equitable sharing by all Stares Parties in the benefits derived from

those resourees,

wherehy the interests and needs of the developing eountries as well as the efforts
of thoge countries which have contributed ro the exploration of the moon shall be
given spectal consideration. :

8. All the activities with respeet to the natural resources of the moon shail be
carried out in & manter compatible with the purposes specified in paragraph 7 of
this articie and the provisions of article VI, paragraph 2, of this Agreemant.

ARTICLE XIT

1. States Parties shall retain jurisdiction and control gver their personnel,
vehicles, equipment, facilities, stations and installations on the moon. The owner-
ship of space vehicles, equipment, facilities, stations und installations shall not be
affected by their presence on the moon.

2. Vehicles, instailations and equipment or their component parts found in
places other than their intended loeation shall be dealt with in accordance with
article Vv of the Agreement on Assistance to Astronauts, the Return of Astro-
naus and rhe Heturne of Objects Lnnnechad into Outer Space.
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3. In the event of an emergency involving a threat to human life, ¥tates Parties
may use the equipment. vehicles, instailations, faeilities or supplies of other
States Parties on the moon. Prompt notifeation of such use shall he made to the
Secretary-General of the United Nations or State Party concerned.

f ARFICLE XIIT

A State Party which learns of the crask landing, foreed landing or other unin-
tended landing ou the moon of # space object, or its component parts, that were
not lgunched by it, shall promptly. inform the launching State Party and the
SBecretary-General of the Umted Nations.

ARTICLE XIV

1. States Parties to this Agreement shall bear international responsibility for
national activities on the moon whether such activities are carried on by govern-
mental agencies or by non-governmental entities, and for assuring that national
activities are earried out in conformity with the provisions set forth in the pres-
ent Agreement, States Parties shell ensure that non-governmental entites under
their jurisdiction shall engage in getivities vn the moon only under rhe authority
and continning supervision of the appropriate State Party.

2, States Parttes recognize that detailed arrangements concerning habllity for
damage sustained on the moon, in addition to the provisions of the Freaty on
Principles Governing the Activities of States in the Exploration and Use of
Outer Space. including the Moon and other Celestial Bodies and the Convention
on International Liability for Damage Caused by Snace Objects, may become
necessary as a result of more extensive activities on the moon., Any such arrange-
ments shall be elaborated in accordance with the procedure provided for in article
XVIII of this Agreement. i

ARTICLE XV

1. Each State Parfy may assure itself that the activities of other Statex
Parties in the exploration and use of the moon are compatible with the provi-
sions of this Agreement. To this end, all space vehieles, equipment. facilities, sta-
tions and installations on the moon shall be open to other Htates Parties. Such
States Parties shall give reasonable advance notice of a projected visit, in order
that appropriate consultations may be held and that maximum precautions may
be taken to assure safety and to avoid interference with pormal operations in the
facility to e visited. In pursuance of thisx article. any State Party may use its
own means, or may act with the full or partial assistance of any other State
Party. or through appropriate international procedures within the framework of
the U'nited Nations and in acecordance with the Charter.

2. A State Party which has reason to believe that another State Party is not
fulfilling the obligations incumbent upon it parsuaant o this Agreement or that
another State Party in interfering with the rights which the former State has
under this Agreement may request consulrations with that Party. A State Party
receiving sueh a request shall enter into ruch consultations without delay. Any
other =tate FParty which requesrts to do w0 shall be entifled to take part 1n the
consultations, Bach State Party participating in such consuitations shall seek
& mutually acceptable revolution of any controversy and shall bear in mind the
rights apd interests of all Statex Parties. The Secretary-General of the United
Nations shall be informed of the results of the consultatiops and transmit the
information received to all States Parties concerned.

3. If the consultations do not lead to a mutually acceptable settlement which
has due regard for the rights and interests of all the States Parties, the parties
concerned shall take all measures to settle the dispute by other.peaceful means
of their choice and appropriate fo the eircumstances and the nature of the dis.
pute. If difficulties arise in connexion with the opening of consultations or if
consultations do not lead to & mutually acceptable settlement, any State Party
may seek the assistance of the Secretary-Gereral without seeking the consent of
any other State Party concerned, in order to resolve the controversy. A State
Party which does not maintain diplomatie relations with another State Party
concerned shall participate in such consultations, at its ehoice, either itself or
through another SBiate Party or the Secretary-General, as intermediary.

ARTICLE XVI

With the exception nf articles XVIT to XXI, references in this Agreemcn@ to
States shall be deemed to apply to any international infergovernmental organiza-
tion which corducts space activities if the organization declares its acceptance
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of the rights and obligations provided for in this Agreement and if a majority

of the States members of the organization are States Parties to this Agreement
and to the Treaty on Principleg Governing the Activities of States in the Explora-
tion and Use of Quter Npace, -mcluding the dMoon and other Celestizl Bodies.
States members of any such organization which are States Parties to this Agree-
ment shall take all appropriate steps to ensure that the organization makes a
declaration in accordance with the foregoing. |

ARTICLE XVII

Any State Pariy to this Agreement may propose smendments to the Agree
ment. Amendments shall enter into force for each State Party to the Agreement
accepting the amendments upon their acceptance by a majority of the States
Parties to the Agreement and thereafter for each remainiing State Party to

the Agreement ok the date of aceeptance by it

ABTICLE EVILI

Ten years after the entry into force of this Agreement, the question of the re-
view of the Agreewent shall be included jn the provisional agenda of the United
Nartiong General Assembly in order to consider, in the light of past application
of the Agreement, whether it requires revision. However, at any time after the
Agreement has been in force for five years, rie Secretary-General of the United
Nations, as depository, shall, at the request of one third of the States Parties
to the Agreement and with the concurrence of the majority of the States Par-
ties, convene n conference of the States Parties to review this Agreement. A
review conference shall also consider the gquestion of the implementation of the
provisions of article X1, paragraph 5, on the basis of the principle referred to in

‘paragraph 1 of that article and taking into account in particular any relevant

technological developments.
ARTICLE XIX

1. This Agreement shall be open for a signature by all States nt United Nations
Headguarters in New york, Any State which does not sign this Agreement before
its entry huto force in aceonrdauce with paragraph 4 of this arficle may aceede tr
it at any time.

2o This Agreement shall be sibjeer to ratification by signatory States, In-
struments of rafificiation and lustrumeits of aceession shall be deposited with the
secrefary-General of the United Natious,

3. Uhis Agreement shail enter intoe force among the Stiates which have deposited
instruments of ratification on the deposit of the tifth such instrument with the
Beeretury-General. )

4. For Stares whose instruments of ratitication or accession are deposited sub-
sefuent to the entry into force of this Agreement, it shall enter into force on
the diate nf the deposit of their instruments of ratification or accession.

3. The Becretary-General shall prompily inform all signatory and acceding
Htates of the duate of each signature, the date of deposit of each instrument of
ratifieation of an acecession to this Agreement, the date of its entry into foree and
other notices.

ARTICLE XX

Any Ntate Party to this Agreement may give notice of its withdrawsal from the
Agreement one year after its entry into force by written notification to the Sec-
retary-General of the United Nations, Such withdrawal shall take effect one
year from the date of receipt of this notification,

ARTICLE XXI

The original of this Agreement, of whieh the Arabie, Chinese, English, French,
Husstan and Spanishy texts-are equally authentic. shall be deposited with the
Secretary-(reneral of the United Nations, who shall send certified copies thereof
to all signutory and acceding Stutes.

IN WITNESS WHEREOF the undersigned, being duly authorized thereto by
their respeetive Governmentis, have signed this Agreement, opened for signature
at New Yorkon . . .
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APPENDIX 8—WORKING PAPER PRESENTED TO
COPUOS, 1979%

WOoRKING PAPER REFLECTING THE (JUTCOME OF THE REVIEW AT THE PRESENT
SE&BION OF WORRING PAPER WGE.I (1978) /WP.2 oF 8 APRIL 1878 "

| Agreement Governing the Activities of States on the Moon and other Uelestial
Bodies] [Draft Treaty relating to the Moon]

The States Parties to this Agreement

NVoting the achievements of States in the exploration and use of the moon
and other ceiestial bodies.

Recognizing that the moon, 85 a natural satellite of the earth, has an xmportant
role to play in the exploration of outer space.

Determined to promote on the basis of equality the further development of co-
vpergtion among States in the exploration and use of the moon [and other
<elestial bodies].

Desiring to preveut the moon from becoming an area of international conflict

Bearing in mind the benefits which muay be derived from the exploitation of
the natural resources of the moou fand orher celestial bodies],

Reeelling the Treaty on Principles Governing the Activities of States in the
Exploration and Tse of Quter Spuce. ineluding the Moon and other Celestial
Bovdies. the Agreement on the Resene of Astronuuts, the Retiten of Astronants anued
the Return of Objects Launched into Outer Spaee, the Convention on Internsa-
tiong]l Liability for Damage Causedt by Space Ohlects, and the Convention on
Registration of Objects Lanuched into Outer Space.

Taking into aceount the need to define and develodh the provisions of these
international instruments in relation to the moon and other celestial bodies.
having regard to further progress in the exploration and use of outer space

Have agreed on the following :

ARTICLE Y

1. [The provisions of this { Agreement] [Treaty] relating to the moon shall also
apply to other celestial bodies within the solar system, other than the earth.
except in so far as specific legal norms [or interuational agreements] enter intov
force [at the internationsal level] with respect to any of these celestial bodies].

2. For the purposes of this [Agreement] [Treaty] reference to the moon shall
inelude orbifts around or other trajectories to or around it.

2. This [Agreement] {[Treatyv] dves not apply to extra-terrestrial materials
which reach the surface of the earth by natural means.

ARTICLE 1I

All activities on the moon ineluding its exploration and use, shall he earried
out in aecordance with international law, in particular. the Charter of the United
Nations, and taking into aceount the Declaration on Principles of International
Law concernipg Friendly Relations and Co-operation ameong States in aecord-
ance with the Charter of the United Nations, adopted by the General Assembly
on 24 October 1970, in the interest of maintaining international peace and sec-
urity and promoting international co-operation and mutual understanding, and
with due regard to the corresponding interests of all States Parties.

ARTICLE II -~

1. The moon shall be nsed by all Sfates Parties exclusively for peaceful
purposes,

2. Any threat or use of force or any otler hostile art or threat of hostile act
on the moon is prohibited. It is likewise prohibited te use the moon in order to
commit any such act or to engage in any sach threat in relation to the earth, the
moon, spacecraft. the persunnel of spacecraft or man-made space objects.

3. States Parties shall not place in orbit around or other trajectory to or
around the moon objects carrring uueclear weapobs or auy other kinds of
weapous of mass destruction Or place or use such weapens on or in the moon.

4. The establishment of military bases, installations amd fortiticativns, the
testing of any type of weapons and the conduct of military maneuvers on the
moon shall be forbidden. The use of military personnel for scientific research or

*Source: United Nations docoment A/AC. 105/240. Annex 111, p. 4-14.
P Working peper WQ.I (1978)/WP.2 ig reproduced 1In A/AC. :0&/218, annex I, appendix.
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for any other peaceful purposes shall not be prohibited. The use of any eguip-
ment or facility necessary for peaceful exploration and use of the moon shall also
not be prohibited.

ARTICLE IV

1. The exploration and use of the moon shall be the province of all mankind
and shall be carried oui for the benefit and in the interests of all countries, ir-
respective of their degree of economic or scientific development. Due regard skall
be paid to the interests of present and future generations as weli as to the
need to promote higher standards of living conditions of econcmic and social
progress and developmnent in accerdance with the Charter of the United Nations.

2. States Parties shall be guided by the prineiple of co-operation and mutual
ausistance in all their activities concerning the exploration and use of the moon.
International co-operation in pursuance of this [Agreement] [Treatyi should
be as wide as possible and may take place on a multilateral basis. on a
bilateral basgis, or through internmational intergovernmental organizations.

ARTICLE V

1. States Parties shall inform the Secretary-General of the United Nations
as well as the public and the internationsl scientific cemmmunity, to the greatest
extent feasible and practicable, of their activities concerned with the explora-
tion and use of the moon. Information on the time, purposes, locations, orbital

“parameters and duration shall be given in respect of each mission to the moon

as soon 4s possible after lannching, while information on the results of each
mission, including seientific results, shall be furnished upon completion of the
mission. In cage of a mission lasting more than 60 days, information on conduct
of the mission including any sclentific results shall be given periodically at 30
days’ intervals. For missions lasting more than six months, only significant ad-
ditions to such information need be reported thereafter.

2, If a State Party hecomes aware that another State Party plans to operate
simultaneously in the same area of or in the same orbit around or trajectory to or
around the moon, {t shall promptly inform the other State of the timing of and
plans for its own operations.

3. In carrying out sctivities under this [Agreement] [Treatyl States Parties
shall promptly inform the Secretary-General, as well as the public and the
international scientifie community, of any phenomens they discover in outer
gpace, including the moon, which could endanger human life or health, ag well
as of any indication or organic life.

ABTICLE VI

1. There shall be freedom of seientific investigation on the moon by all States
Parties without discrimination of any kind, on the bhasig of eyuality and in ac-
cordance with international law.

2. In carrying out scientific investigations in furtherance of the provisions
of this {Agreefient] [Treatyl the Stutes Parties shall have the right to eollect
on and remove from the moon samples of its mineral and other substances.
Such samples shall remain at the disposal of those Parties which caused them
to be collected and may be used by them for gcientifie purposes. States Parties
shall have regard to the desirability of making a portion of such samples avail-
able to other interested States Parties and the international seientific com-
munity for seientific investigation. States Parties may in the course of sclentific
investigations also use mineral and other substances of the moon in quantities
appropriate for the support of their missinns.

3, States Parties agree on the desirability of exchanging scientific and other
personnel on expeditions tu or installations on the moon to the grealest extent
feasible and practicable.

ARTIOLE VIX

1. In exploring and using the moon, Siates Parties shall take measures to
prevent the disruption of the existing balance of its environment whether by
introducing adverse changes in such environment, its harmful contamination
through the introduction of extra-environmental matter [, especially nuclear
materials,] or otherwise, States Parties shall also take measures to prevent
harmfuliy affecting the environment of the earth through the introdueition of
extra-terreatrial matter or otherwise.

2, [Statea Parties shall inform the Secretary-General of the United Nations
uf the measures being adopted by them in aecordance with paragraph 1 of this
artiele and shali glso [fo the maximum exteat feasible] notify him in advance of
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all placements by them of radin-sctive materials on the moon and of the pur-
puses of sueh placements].

3. States Parties shall report to other States Parties sand to the Secretary-
General concerning areas of the moon having special scientific interest in order
that. without prejudice to the rights of other States Parties, consideration may
te miven ro the desipnution of such areas as international scientifie preserves for
which special protective arrangements are to be agreed in consultation with
the competent organs of the United Nations.

ARTICLE VIII

1. States Parties may pursue their activities in the exploration and use of the
moon anywhere om ar helow its <urface, subjeet to the provigions of this
[agresment! [Tresty].

2. For these purpnses Nratex Parties may. in particular:

121 Land their spiace ohjects on the moomn and Isuneh them from the moon ;
thy Place their personnel, space vehicles, equipment, facilities, stations
and instatlations anywhere o or below the surfuace of the moon.
Personnel, spiace vehicles, equipment, facilities, stations and installations may
wove or be moved freely over or helow the surfaece of the muon.

3. Activities of States Parties in aceordanee with paragraphs 1 and 2 of this
artiele shall not interfere with the activities of other States Parties on the moon. .
Where such interference may oceur, the States Parties concerned shall under-
take consultations in accordance with article XV, paragraphs 2 and 3.

ARTICLE IX

1. States Parties may establish manned and unmanned stations on the moon.
A Btate Party establishing a station shall use only that area which is required
for the needs of the station and shall immediately inform the Secretary-General
of the United Nations of the location and purposes of that station. Subsequently,
at annual intervals that State shall likewise inform the Secretary-General
whether the station eontinues in use and whether its purposes have changed.

2. Stations shall be installed in such a manner that they do not impede the
free access to all areas of the moon of personnel. vehicles and equipment of other
States Parties conductiug activities on the moon in accordance with the provi-
sions of this [Agreement] [Treaty] or of Article I of the Treaty on Principles
Governing the Activities of States in the Exploration and Use of Outer Space,
including the Moon and other Celestial Bodies.

ARTICLE X

1. States Parties shall adont all practicalle measures o safeguard the life
and health of persons cu the Moon. For this purpose they shall regard any per-
o on the moon as an astronaut within the meaning of articie V of the Treaty
on Prineiples Governing the Activities of States on the Exploration and Use of
Outer Space, including the Moon and other Celestial Bodies and as part of the
personnel of s spacecraft within the meaning.of the Agreement on the Rescue of
Astronauts, the Return of Astronauts and the Return of Objects Launched into
Onter Space, . .

2. States Partles shall offer shelter in their statioms, instailatioms, vehicles
and other facilities to persons in distress on the moon.

ARTICLE XX

[1. The moon aund its natural resources are tlie common heritage of mankiud.
which finds its expression in the provisions of this [Agreement] [Treaty] and
in particular in paragraph 5 of this article, .

2. The moon is not subject to national appropristion by any claim of sover-
eignty, by means of use or oecupation, or by any other means.

3. Neither the surface nor the subsurface of the moon. ner any part thereof
or natural resources in place, shall become property of any State, international
intergovernmental or non-governinental organization, national organization or
non-governmental entity or of any natural person. The piacement of personnel,
space vehicler, equipment faeilities, stations and installations on or below the
surface of the moon. including =tructures connecred with the surface or subsur-
faee, =hail ol ereste 1 right of ownership over the surface or the subsurface of
the moon or any areas thereof. The foregoing provisions. ire without prejudice
to the internationsi régime referred tu in naragraph 5 of this article.
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4. States Parties have the right to exploration and use of the moon without
diserimination of any kind on a basis of eguality. and in zceordance with in-
ternationai iaw and the terms of this [ Agresment] [Treaty].

G. Btares Parties to this [Agreement} [Treaty] hereby undertake to establish
an internatienal régime. including appropriate procedures, o govern e exploir-
ation of the naturzl resources of the moon [as such exploitation is about to be-
come feasible]. This provision shall be implemented in accordance with articie
XVIIE of this { Agreement] { Treaty].

G. In order to facilitare the establishment of the international régime referred
to in paragraph [ of this article, States Parties shall inform the Secretary-
General of the U'nited Nations as well ag the public and the international scientific
community to the greatest extent feagible and practicable of any natural re-
=ources they may discover on the moon.

7. The main purposes of the international régime to be established shall
include :

fa} The orderiy and safe development of the natural resources of the
moon ;
{b) The rational management of those resources ;
te; The expansion of opportunities in the use of those resources; and
{d} An equitable sharing by all States Parties in the benefits derived from
those resources,
whereby the interests and needs of the developing countries as well as the efforts
of those countries which have contributed either directly or indirectly to the
exploration of the moon shall be given special copsideration.

& All the aectivities with respect to the natural resonrces of the moon shall
be carried out in a mabpner compatible with the purposes specified in paragraph
7 of this article and the provisions of article VI, paragraph 2, of this [Agree-
ment] [Treaty].

ARTICLE XII

1. States Parties shall retain jurisdiction and control over their personnel,
vehicles, equipment, facilities, stations and installations on the moon. The own-
ership of space vehicles, equipment, facilitles, stations and instsllations shall
not be affected by their presence on the moon.

2. Vehicles, installations and eguipment or thelr component parts found in
places other than their intended location shall be dealt with in accordance with
article V of the Agreement on Assistance to Astronsuts, the Return of Astronauts
and the Retura of Gbjeets Launched into Outer Space,

3. In the event of an emergency involving a threat to human life, States Parties
may use the equipment, vehicles, instailations, facilities or supplies of other
States Parties on the moon. Prowmpt notification of such use shall be made to
the Secretary-Generat of the United Nations or State Party concerned.

ARTICLE XIIT

A State Party whieh learns of the crash landing, foreed landing or other
unintended landing on the moon of a space object, or its component parts, that
were not launched by it, shall promptly inform the launching State Party and
the Secretary-Generat of the U'nited Nations.

ARTICLE XTIV

1. States Parties to this [Agreement]} [Treaty] shall bear international re-
sponsibility for national activities on the moon whether such activities are
carried on by governmental agencies or by non-governmental entities, and for
assuring that national aetivities are earried out in conformity wirh the provi-
sinng set forth in the present [Agreement] [Treaty], States Parties shall ensure
that non-governmental entities under their jurisdietion shall engage in activities
on the moon only under the authority snd continuing supervision of the appro-
priate State Party.

2, States Parties recognize that detailed arrangements coneerning liability
for damage sustained on the moon, in-addition to the provisions of the Treaty on
Prineiples Governing the Activities of Sfates in the Exploration and Use of Outer
Space, including the Moon and other Celestial Bodies and the Convention on
international Liability for Damage Caused by Space Objects, muy become neces-
=ary a8 a result of more exfensive activities on the moon. Any such arrange-
ments shall be elaborated in accordance witl: the procedure provided for in
artiele XVIII of this [ Agreement] [Treaty].
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ARTICLE XV

1. Each state Party may assure iteelf that the activities of other States Parties
:i: the exploration and use of the moon are compatible with the provisions of this
[ Agreement] [Treaty]. To this end. ali space vehicles. equipment, faeilities,
stations and installations on the moon shall he open to other States Parfies. Such
sfates Parties shall give reasonable advance notice of 4 projected visit, in order
that appropriate consultations may he held and that maximum preczutions may
e taken to assure safety and fo avoid iuterference with normal operations in
the facility to be visited. In pursuance of this article. any State Party may act
an its own behalf or with the full or partial assistance of any other State Party
ur through appropriste international procedures within the framework of the
['nite@d Nations and in aecordance with the Charter.

2. A SHtate Party which has reason to believe that avother Siate Party is nnot
fulfilling the obligations incumbent wpon it pursuant to this [Agreement]
[Treaty} or that another State Party is interfering with the rights which the
former State has under this [Agreement] [Treaty] may request consultations
with that Party.' A State Party receiving such a request shall enter into such
consultations withont delay., Any other State Party which reguests to do so
=hall be entitled to take part in the consultations, Each State Party participating
in such consultations shall seek a mutually acceptable resolition of any con-
troversy and shall bear in mind the rights and interests of all States Parties. The
Secretary-General! of the United Nations shall be informed of the results of the
results of the consultations and transmit the information received to all States
Parties concerned.

3. If the consultations do not lead to a mutually aeceptable settlement which
has due regard for the rights and interests of all the States Parties, the parties
concerned shall take all measures to settle the dispute by other peaceful means
of their choice and appropriate to the circumstances and the nature of the dis-
pute, If dificulties arise in connexion with the opening of consultations or if
consultations do not lead to & mutually asceeptable settlement, any State Party
may seek the assistance of the Seeretary-General without seeking the congent of
any other State Party concerned, in order to resolve the controversy. A State
Party which does not maintain diplomatic relations with another State Party
concerned shall participate in such consultations, at its choice, either itself or

' through another State Party omghe Secretary-General, as intermediary.

ARBRTICLE XIVI

With the exception of articles XVII to XXI, references in this [Agreement]
{Treaty] to States shall be deemed to apply to any international intergovern-
mental organization whieh conducts space activities if the organization declares
its aecceptance of the rights and obligations provided for in this [Agreement]
fTreaty] and if 8 majority of the States members of the organization are States
Parties to this [Agreement] [Treaty] and to the Treaty on Principles Governing
the Activities of States in the Exploration and Use of Outer Space, including the

Mooh and other Celestial Bodies. States members of any such orgamzation which
are States Parties to this { Agreement] [Treaty] shall take all appropriate steps
to ensure that the orgamzatmn makes a declaration in accordance with the

foregoing.
ARTICLE XVII

Any State Party to this [Agreement] [Treaty] may propose amendments to
the [Agreement] [Treaty). Amendments shall enter into force for each State
Party to the [Agreement] [Treaty] accepting the amendments upon their ac-
ceptance by a majority of the States Parties to the [Agreement] [Treaty]
and thereafter for each remaining State Party to the [Agreement] [Treaty]
on the date of acceptance by it.

AETICLE XVIII

[Ten years after the entry inte force of thiz [Agreement] [Treatyl, the ques-
tion of the review of the [Agreement] [Treaty] shall be included in the provi-
sional agenda of the United Nations General Assembly in order to consider, in
the light of past application of the [Agresment] [Treaty ), whether it requires
revigion, However, a7t any time after the | Agreement] {'Treaty? has been in force
for five years. the Secretary-General of the [United Nations. ax depository. shall,
ut the request of one third of the States Parties fo the [Apreement’ Tregry!
and with the concurrence of the majority of the States Parries convene a mn-
ferenece of the Stites Parties to review this {Agreement! ITremty . A review oo
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ference shall also eonsider the question of the Dmplementation of the provisions
of article XI. paragraph 5. on the basis of the prineiple referred to in paragraph 1
of .that article and taking into aceount in particular any relevant technological
developments. ]

ARTICLE XIX
Alternative A

[1. This [Agreement] {Treaty] shall be open tn all States for signature. Any
State which does not sign this {Agreement] [Treaty} hefore its entry into foree
in accordance with paragraph 3 of this article may aceede to it at any time.

2. This [Agreement] [Treaty] shall be subjeet to ratification by signatory
States. Instruments of ratifieation and instruments of aceession shall be de-
posited with the Governments of . . ., which are hereby designated the Depositary
Governments.

3. This [Agreement] [Treaty] shall enter into force upon the deposit of in-
struments of ratifieation by five Governments including the Governments desig-
nated as Depositary Governments under this [Agreement] [Treaty].

4, For States whose instruments of ratification or accession are deposited sub-
sequent to the entry into force of this [Agreement] [Treaty], it shall enter into
force on the date of the deposit of their instruments of ratification or accession.

5. The Depositary Governments shall promptly inform all signatory and
acceding States of the date of each signature, the date of depesit of each instru-
ment of ratification of and aceesssion to this [Agreement] [Treaty], the date of
its entry into force nnd other notices. ]

8. This [Agreement] {Treaty]} shall be registered by tke Depositary Govern-
mentg pursuant to Article 102 of the Charter of the United Nations.]
Alternative B

[1. This {Agreement] [Treaty] shall be open for s:gnature by all States at
United Nations Headquarters in New York.

2. This [A#reement] [Treaty] shall be subject to rat:ﬁcatmn by signatory
States. Any State which does not sign this { Agreement] [Treaty] before its entry
into foree in accordance with paragraph 3 of this article may accede to it at any
time. Instruments of ratifleation or accession shall be deposited with the Sec-
retary-General of the United Nations.

3. This fAgreement] [Treaty] shall enter into force on the 30th day following

the date of deposit of the fAfth instrument of ratification.

4, For each State depoesiting its Instrument of ratification or aceession after
the entry into force of this [Agreement] [Treaty]. it shall enter into force an the
30th day following the date of deposit of such instrument.

5. The Secretary-General shall promptly inform all gignatory and neeeding
States of the date of each signature, the date of deposit of each irztrmment of
ratification or accession to this {Agreement] [Treaty], the date of its entry into
force and other notices.

ARTICLE XX

Any Btete Party to this [Agreement] [Treaty] may give notice of its with-
drawal from the [Agreement] [Treaty] one vear after its entry into force by
written notification to [the Secretary-General of the United Nations]. Sueh with-
drawal shall take effect one year from the date of receipt of this notifieation.

ARTICLE XXI

The original of this [Agreement] [Treaty], of which the Arabic, Chinese,
English, French, Russian and Spanish texts are egually authentic. shall be de-
posited with [the Secretary-General of the United Nations}. who shall gend
certified eopies thereof to all signatory and acceding States.

IN WITNESE WHERECF the undersigned. being duly authorized theretc by
their respective Goveraments, have signed this [Agreement] [Treaty], opened
for signature at New York on

APPENDIX B--WORKING PAPERS SUBMITTED TO THE WORKING
GROUP AT THE PRESENT SESSION

NETHERLANDS © WORKING PAPER

{WG.I (1979) /WE.1)
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ARTICLE XIX

1. This Agreement shall be open for signature by all States at United Nations
Headquartars in New York.

2. This Agreement shall be subject to ratification. approval or scceptance by
signatory States. Any State which does not sign this Agreement before its entry
into force in accordance with paragraph 2 of thiy article may accede to it at any
time. Instruments of matification. approvel. acceptance or accession shall bhe
deposited with the Secretary-General of the United Nations.

3. This Agreement shall enter into force on the 30th day following the date of
deposit of the fifth instrument of ratification, approval or acceptance.

4. For each State depositing its instrument of ratification, approval, sccept-
ance or accession after the entry inio force of this Agreement, it shall enter into
force on the 30th day following the date of deposit of such instrument.

5. The Secretary-General shall promptly inform all signatory and acceding
States of the date of each signature, the date of deposit of each instrument of
ratification, approval, acceptance of, or accession to this Agreement, the date of
its entry into forece and other notices.

Brroiun : WOREING PAPER
(WGE.I (1879 /WP.2)

ARTICLE XVII

Divide in paragraphs to read :
1. Ten years . . . reguires revision.
2. Howaver . . . developments.
Add a paragreph:

3. Under the same conditions ar set out in the preceding paragraphs, the
Secretary-General of the United Nations, as depositary, shall convene a con-
ference of the States Parties to negotiate the establishment of the interna-
tional régime foreseen by the provisions of article X1, paragraph 5.

APPENDIX 9 —REPORT OF THE OUTER SPACE COM-
MITTEE IN 1979: EXCERPTS ON THE MQOON TREATY,
INCLUDING PARAGRAPHS 62, 63. AND 65 *

7. DpaFT TREATY RELATING TO THE MoOOK )

53. The Committee fook note of the work done by the Legal Xub-Committee in
necordance with General Assembly resolution 33,16 in its effort to complete the
examination of the text of the draft treaty relating to the moon. The Committes
also noted that Working Group I of the Sub-Committee had based its discussions
on the text of a4 tentative draft agreement elaborated through informal consulta-
tions by the delegation of Austria and that at its eighteenth session an article-by-
articie reading of this text had taken place.

38. The Committee further ncted the recomumendation of the Legal Sub-Com-
mittee that its parent body. while considering the question of the draft treaty re-
lating to the moon at its current sesginn, should also consider whether the elabo-
ration of a draft treaty could be concluded. or whether progress could be achieved
during that session.

57. The Conunitiee established an informal working group of the whole under
the chairmanship of Mr. Gyula K. Szelei (Hungary to consider the msatter.
The Working Group held four meetings between 28 June and 8 July 1979,

58, The Committee, through the Warking Group. considered the compromise
text proposed by Austria. which was annexed to the lasr report of the Commit-
tee” with 4 view to finding 4 consensus on that text. The Working Group also bad
hefore it The text retdecting the outcome of the review at the eighteenth session
of the Legal Sub-Committee 1 A/ACI05/240, annex II, appendix A).

*Source : United Narions. Cummittes on the Penceful Uses of Outer Space, Heport. New
York, United Natlons, 1078, pages 10-11. (United Natlons, Generul Assembiy, UtHelal
Records, 34th Sesslon, Supplement No. 20 (A/34/200;.

3 0fficlel Records of the General Assembly, Thirty-third Session, Supplement No, 20
(A/323/20), annex II.
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34, During the course of the discussions, several proposals were made to amend
the Austrian text.

600 After informal consultations among members on the main outstanding
isstie, u suggestion was made that article XI, paragraph 1, in the Austrian text
should he amended to read :

“The moon and ifs natural resources are the common heritage of mankind,
which Hnds its expression in the provisions of this agreement and, in particular,
in paragraph 5 of this article.,”

This proposal was adopted and article X1, paragraph 1, was amended accordingly.

61. Neveral further suggestions were made and amendments were agreed upon
to artiele XI, paragraph 7: article XV, paragraph 1; and article XIX. It was
alzo agreed that the title should remain as proposed in the Austriap text.

62, Several suggestions were made to amend article I, paragraph 1. However,
after extensive discussion of the matter, it was agreed not to amend the Austrian
text hut to inclide in the report of the Committes g statement reflecting the

CCommittee's understanding of the interpretation that should Le given to article

I, paragraph b That understanding is as follows :

“Fhe Comnittee agreed that by victue of article I, puragraph 1, the prineiple
contained in article XI, paragraph 1, would also apply to celestial hodies in the
solar system other than the earth and to its natural resources.”

63. Following a suggestion for clarification of article I, paragraph 2. the Com-
mittee agreed that the trajeetories and orbits mentioned in article I, paragraph
2, do not include trajectories and orbits of space ohjects in earth orbits only and
trajectories of space ohjects between the earth and such orbits,

©4. With respect to article VII of the Austrian text which refers to the avoid-
ance of harmfal contamination of the moeon and its environment, it was suggested
to introduce a refersnce to “especially nuclear material”. After an extensive
diseussion, it was agreed tbat the Austrian text should remain as drafted.

65. Following a suggestion for further clarification of article VII, the Com-
niitter agreed that article VII is not intended to result in prohibiting the explo-
ration of natural resources which may hbe found on celestial bodies other than
the earth but, rather, that such exploitation will be carried out in sach a manner
as to minimize any disruption or adverse effects to the existing balance of the
envirenment.

APPENDIX 10~-U.3. STATEMENT IN SPECIAL POLITICAL
COMMITTEE, U.N. GENERAL ASSEMEBLY, EXCERPTS ON
MOON TREATY, NOVEMBER 1, 1979*

STATEMENT BY AMBASSADOE Ricmarp W. PoTeREE:

My, Chairman, I appreciate the opportunity to addéress this Commitiee regard-
ing international cocperation in outer space activities and some of the matters
under consideration by the United Nations Committee on the Peaceful Uses of
Outer Space.

1979 was a year of significant acccmplishments in the exploration of outer
space, and productive work by the Uniied Nations Committee on the Peaceful
Uses of Outer Space. The United States has regnlarly reported major develop-
ments iu our national and international space programs to the Outer Space Com-
mittee gnd its subecommittees, aud I would like to draw the attention of the
General Assembly to some of the highlights of aur ongoing and planned space
programs, :

We are pleased to see the increasing number nf countries participating in the
peaceful use~ of outer space. For its part, and in pursuit of its statutory mandate
to conduct space activities for the benefit of all mankind, the United States con-
tinues to enier into international cooperative space projects. I would like to
meniion some of the more important United States space activities over the
past Jear.

L x o El L] L] *

g'gour%e: U.B. Mission tr the United Natlons. Press Release USUN-~10T (73;. Nov. 1,
1879, . 1, 4-17.

lU.g. Deputy Representative to the United Natlons Security Council, in the U.N.
General Assembiy 8pectal Political Committee on the Report of the (IN. Quter Space
Committee and the Agreement Governlng the Activitlies of States or the Moon and
Other Cetestinl Bedies, Nov. 1, 1878
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After some seven years of effort, the Outer Space Committee has completed a
draft of the Agreement Governing the Activities of States on the Moon and Other
Celestial Bodies (the “Moon Treaty”). The suceessful completion by the Commit-
tee on the Peaceful Uses of Outer Space of the Moon Treaty is a reaffirmation of
the construetive spirit of the Outer Space Commitieg, which has now produced
some five treaty texts since its inception—an enviable record, It is also a reaffir-
mation of the valdity of the consensus procedures by which the Outer Space
Committee operates. Consentisus may hot be the speediest method of work, but it
is the method which best ensures that the results of the Quier Space Committee
are meaningful.

It is a method especially appropriate to dealing with outer space, which the
Quter Space Treaty declares to be the common provinee of mankind, and with
Article XI of the draft Moon Treaty, which declares that celestiai bodies (other

than the earth} and the natural resources of Buch_ celestial bodies are the com-

mon heritage of mankind.

The draft Moon Treaty is based to a considerable extent on the 1867 Outer
Space Treaty. Indeed, the discussion in the QOuter Space Committee confirmed
the understanding that the Moon Treaty in no way derogates from or limits the
provisions of the 1967 Quier Space Tresty.

Of course, the draft Moon Treaty also is, in its own right, s meaningful ad-
vance in the ¢odification of international law dealing with outer space, contain-
ing obligations which are of both immediate and long-term application in regard
to such matters as the safegnardiog of buman life on celestial bodies, the promo-
tion of scientific investigation and the excbange of information relative to and
derived from activities on celestial bodies, and the enhancement of opportunities
and conditions for evaluation, research and exploitation of the natural resonrces
of celestial bodies. We think it useful to address some of the especially signifi-
cant provisions contained in the draft Moon Agreement, this “fifth star” in the
consteilation of cuter space treaties.

There has been considerable discussion of Article 1 of the draft treaty., We
accept the Outer Space Committee's conclusions as to this articie—namely, first,
that references to the moon are intended also to be references te other celestial
bodies within our solar system other than the earth; secondly, that references
te the moon's natural resources are intended to comprehend those natural re-
sources to be found on these celestial bodies: and, thirdly. that the trajectories
and orbits referred fo in Article I, paragraph 2. do not inelade trajectories and
orhity of space objects between the earth and earth orbif or in earth orbit only.
In regard to the phrase “earth orbit only™. the fact that » space ohject in earth
orbit also is in orbit arcund the sun does not bring space objects which are only
in earth orbit within the scope of this treaty.

In regard to Articles IT and ITI of the draft treaty. we cannot fail to note the
coneerns expressed by members of the Outer Space Committee lest onter spuce
hecome vet another area where man makes war, Article IT reafiirms the applica-
tion of the Charter of the United Nations and of international! Iaw fo outer
=pace. While the Charter predafex man's entry intn space, its principles and
provisions. inchiding those relating to the permissible and impermissibie uses
of foree. are us valid for outer space as they are for our seax, iand or air. We
welcome the international community's renfirmation in the Moon Treaty of this
vssenfinl point.

Article IIT contains u stafement of the principle that the celestial hodies and
thase orbits around thein and to them are only to be utilized for peaceful-—i.e..
non-agEressive-—purposes. Paragraph 2 of Article TIT spelix out iu some detuil
some of the vonsequences to he drawn from Article IT. Specifically. paragrapl
two's purpose is to make clear that ir is forbidden for a party to the Moon Treary
tu engage in any threat or use of force on the moon or in other circumstances
set forth in paragraph 2 if such acts would constifute a violation of the party's
international obligations in regard to the threat or use of force.

Articie VII1 contains important protections for the environment of celestial
hodies. We endorse the Committee's understanding that the language of this
article is not intended to be read in such a wav as would result in prohibiting the
exploitation of natural resources to be found on celestial hodies but, rather,
that any such exploitation iz to be carried out in such a manner as to minimize,
insofar as is possible, disruption of or adverse changes in the environment.

The common beritage concept, which was initially suggested by Argentina, bt
fermally proposed by the Tnited States in 1972, is set forth in Article XI, para-
graph 1, which makes clear that its meaning, for purposes of the Moon Treaty,
is to be found within the Moon Treaty itself. Likewise. its meaning in the

Vol. 9, Nos. 1 & 2
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Moon Treaty is without prejudice to [tx wse or meaning in any other treaty. Article

X7 al=o makes elear that the parties te fhe troaty undertake. as the exploitation

of The natural resources of the ceiestial bodies other than the earth is about to
hecome feasible. te enter into negotiations te establish a mutually acceptable
international regime to govern the exploitation of those mineral and other
suhstantive resources which may be found on the surface or subsurface of a
celestial body. My Government will. when and if negotiations for such a regime
are called for under Articles X1 and XVIIL make a good faith effort to see that
such negotintions are successfully concluded. Each of the partieipants in a re-
giine conference will, of course. have to evaluate any treaty that emerges from
the conference in the light of I own national interests. For the United States,
thig would require a conclusion that the treaty is balanced and reasonable and
would then, a8 a constitutional matter, require submisgion fo the Senate for its
adviee and congent, just as we have sought and obtained advice and consent to
United States ratification of the four outer space treaties now in force.

The draft treaty. as part of the compromise by many delegations, places no
moratorinm upon the exploitation of the natural rescurces on celestial bodies

by States or their natinnals, but does provide that any exploitation of the natural.

resources of celestial hodies be carried sut in a munner ecinpatible with the pur-
poses specified in paragraph T of Artiecle XI and the provisions of palra_gl‘aph 2
of Article VI. We view the purposes set forth in paragraph 7 as providing both

a framework and an incentive for exploitation of the natural resources of ceies:

tial bodies. They constitute a framework because even exploitation whieh is
undertaken by a State Party to the Treaty or its nationals outside of the coutext
of any such regime, either because the exploitation oceurs before a regime is
negotiated or hecause g parficular State way not participate in the international
regime once it is established, will have to be compatible with those purposes set
forth in Article XI, paragraph T, of the Moon Treaty.

This same paragraph &lso is an incentive. By setting forth now the purposes
governing exploitation of natural resources, uncertainty is deeressed and both
States and private entities may now find it possible to engage in the arduous
and expensive efforts necessary if exploitation of the natural resources of the
celestial bodies is ever to Decome a reality. Especially vital in this regard is the
fact that Article XI {7)(d) recognizes that an equitable sharing of the benefits
derived from the natural resources of celestial bodies necessitates giving special
consideration to those who have contributed directly to the exploration of the
moon, as well as to the needs of developing countries and these who have indi-
rectly contributed to the moon’s exploration. This language also reflects the inter-
national cooperation that exists today in telecommunications and other practical
appitcations of space, for exampie, Intelsat, Intersputnik and Inmarsat, wuere
those States who have expended large tesources, either pubiic or privare. o de-
velop space systems to exploit chese applications have egnitably shared the bens-
tits with the international community.

We alse note that - Article XI, paragraph =, not only covers and sets the stand-
ards for the general right to exploit pataral resources (in 4 manner compatible
with Article XI 7)) but also is intended to ensure that the unrestricted right to
coilect samples of natural resources is not infringed upen and that there is wo
limit upon the rights of Srates Parties to utilize in the course of scientific investi-
gations, such quantities of Those natural rescurces found on celestial bodies as
are appropriate for the support of their missions,
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EVENTS OF INTEREST
A, Past Events
1. AIAA Conference on Large Space Platforms, San Diego, Feb. 2, 1981

‘The Technical Committee (T'C) on Legal Aspects of Aeronautics and Astronautics
of the American Institute of Aeronautics and Astronautics (ATA A} sponsored a panel on
“Legal, Institutional and International Issues Involved in Multiputpose Space
Platforms,”” in connection with the AIAA 2nd Conference on Large Space Pladforms in
San Diego, California, on February 2, 1981.

Gerald ]. Mossinghoff, NASA’s Deputy General Counsel and Chairman of the TC,
was the moderator of the panel. The discussions included a presentation by Professor
Carl Christol of the University of Southern California on three areas of space law
particularly relevant to large space platforms: exploitation of the orbit/spectrum
resource, nuclear powet sources in outer space, and definition/delimitation of outer
space. This was followed by a detailed discussion by Joseph Pelton, Executive Assistant
Director General of INTELSAT, of the economic, technical, operational, legal and
political aspects of what he referred to as *“the space platform girdle.”

Drt. George Peter van Reeth, Director of Administration for the European Space
Agency, summarized that agency’s multinational plans for low earth orbit space
programs, thus supplementing the analysis of Pelton. Dr. David Tong, Manager of
Satellite Systems at Canadian Astronautics Led., then presented the results of a major
study that company had undertaken for the Canadian Department of Communications
to evaluate the potential impact of the large multifunction platform on Canadian
satellite systems. There was a general conclusion that the panel had served to focus
attention of scientists and engineers on potential legal and institutional barriers to the
introduction of large space platforms, which barriers could prove to be more significant
than the technological and engineering challenges such platforms would present.

Gerald J. Mossinghoff,
Deputy General Counsel, NASA
Chairman of the AIAA Technical
Committee on the Legal Aspects
of Astronautics and Aeronautics

2. Inter-American Bar Association Meeing, Quito, March 16-18, 1681.

Meetings of the Section on “‘Air and Space Law’ were held during the XXII
Conference of the Inter-American Bar Association (IABA), at Quito, Ecuador, March
16, 17, and 18, 1981, attended by attorneys, judges and law educators from the
countties of North and South America.

The meetings of Section B on *‘Air and Space Law’” were held jointly with Section
A on “‘Law of the Sea and Oceanography’’, both of Committee I on Public

163



166 JOURNAL OF SPACE LAW Vol. 9, Nos. 1 & 2

International Law. Captain John R. Brock, U.S.A., in the absence of Judge Harold
Berger of Philadelphia, Section B Chairman, acted as chairman and moderatot. Those
delivering papers in either English or Spanish, and their topics on Air and Space Law
included:

1. ““The Space Shuttle and Satellite Energy’’, by Dr. Stephen Gorove,
University of Mississippi Law Center, U.S.A.

2. ‘“La Declaracion de Soberania de los Estados Ecuatoriales, en los
Segmentos Correspondientes de la  Orbita Sincronica
Geoestacionariz.”’, by Dr. Rodrigo Salazar B., Ecuador. '

3. "Del Derecho Internacional Publico Aeronautico al Privado-El
Contrato de Transporte Aereo-De Varsovia A Guaterala con Escala en
LaHaya”, by Dr. Miguel Angel Cevallos Hidrobo, Ecuador.

4. “La Integracion en el Transporte Aereo’’, by Dr. Alvaro Bauza
Araujo, Ecuador.

The discussions of the foregoing papets concetning their content and related
subjects were lively and constructive, conttibuting to an outstanding and successful
program. '

After the presentation of papers a resolution on Solar Power Satellites was proposed
by Professor Gorove and subsequently approved by the Committee and the IABA
Conference.*

Alfred M. Klein, Chairman
Oomrni_ttec I, IABA_ )

3. American Astronautical Society Goddard Memorial Symposium 'Pef_ztagorz Cizy,
Virginia, March 26-27, 1981.

- The American Astronautical Society held its nineteenth Goddard Memorial
Symposium on March 26-27, 1981 at the Quality Inn, Pentagon City, Virginia. The
theme of the symposium was International Space Technical Applications. The
Sympoisum was co-sponsored by the American Chemical Society, the American
Institute of Acronautics and Astronautics, the American Society for Aerospace
Education, the L-5 Soctety, Nattonal Space Club, National Space Institute and the
Sunsat Energy Council.

The first day of the Symposium featured four sessions concerned with industty in
space, international Landsat programs, communications, weather and climate. The
following day a luncheon was held, the guest speaker being Senator Hasrison H. Schmitt
(New Mexico). The concluding sessions were on space based earth science applications,
space based manufacturing and power generation and space science futures.
Concurrently the 3rd annual space history symposium dealt with the impact of science

*For a texr of the Resolution, sec Current Decuments, iz,
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fiction upon technology. Copies of papers may be obtained from the American
Astronautical Society, 6060 Duke Street, Alexandria, Virginia 22304.

Eilene Galloway
President, von Kdrmdn
Memorial Foundationa

4. Military Space Doctrine Symposium, United States Air Force Academy, Colorado
Springs, Aprif 1-3, 1981. '

The United States Air Force Academy hosted a Symposium on Military Space
Doctrine at the Academy near Colorado Springs, Colorado, April 1-3, 1981, Guest
speakers included Dr. Hans Mark, former Secretary of the Air Force: General Bernard
Schriever (USAF Retired); Dr. Charles W. Cook, Deputy Assistant to the Secretary of
the Air Force, Space Plans and Policy; Lieutenant General Richard C. Henry, USAF,
Commander, Space Division; and Dr. I. B. Holley, Jr., Duke University. Separate
panels were convened to examine past, present and future aspects of the following
topics: (1) U.S. Space Operations Doctrine, (2) U.S. Space Otganization and (3)
USSR/International Space Operations Doctrine and Organization.

Over 50 papers were submitted in advance of the Symposium and printed by the
Academy in four volumes, Unfortunately, these volumes are already out of print and it
appears utlikely that there will be an additional printing. Inciuded in the writings were
two papers on the law of outer space; one by Dr. Hany Almond of the National War
College, the other by Lieutenant Colonel Robert L. Bridge, Office of The judge
Advocate General, USAF. Other lawyers interested in space law in attendance were
Brigadier General Martin Menter (USAF Retired); Mr. George Robinson, Office of
General Counsel, The Smithsonian Institute and Mr. Mike Zehner, Office of the Air
Force General Counsel. The 275 participants at the Symposium included representatives
from several Air Force commands, the Office of the Joint Chiefs of Staff, the Office of
the Secretary of Defense and several retired military officers and members of the
academic community. The overwhelming consensus of those in attendance was that the
Symposium should become an annual event.

The Final Report of the Symposium should be available in the Summer of 1981.

Robert L. Bridge

Lieutenant Colonel, USAF
International Law Division,

Office of The Judge Advocate General

5. Symposium on International Communications and the New Ifzformatzo:z Order,
Syracuse University College of Law, Syracuse, N.Y., Apri/ 11, 1981.

The International Law Society at Syracuse University College of Law arranged the
program consisting of four speakers during the morning session and three during the
afternoon session. A pane! followed each session during which panelists made comments
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and asked questions of the speakers. Members of the audience were also invited to
question the speakers and the panelists. The speakers were Messrs. (abriel Warten,
Director General, International Telecommunications, Department of Communications,
Canada; Stephen E. Doyle, Director, Domestic Space and Weapon Systems, Aerojet
Services Co., Sacramento, California; Ram Jakhu, Senior Rescarch Assistant, Center for
Research of Air and Space Law, McGill University, Montreal, Canada; Lesueur Stewart
who is completing research at the United Nations on dissertation ‘‘Progressive
Development of International Law in light of the New International Information
Order”” towards 5.J.D. degree from Harvard University School of Law; Ambassador
Mustapha Masmoudi, Tunisia Permanent Delegate to UNESCO; Charles M. Dalfen,
Autorney, Ottawa, Formerly Vice-Chairman Canadian Radio- Television and Communi-
cations Commission; and Carl Q. Christol, Professor of International Law and Political
Science, University of Southern California.

Panelists were David Berkman, Assistant Dean, Telecommunications and Film
Division 8.I. Newhouse School of Public Communications, Syracuse University; Edwin
Bock, Professor of Political Science, Maxwell School of Citizenship and Public Affairs,
Syracuse U.; W. John Hottenstein, Administrator, International Broadcasting Seminar,
§.I. Newhouse School of Public Communications, Syracuse U.; Theodore M. Hagelin,
Professor of Law, Syracuse U. College of Law; David Rice, Professor of Law, New York
Law School Communications Center.

Martin Menter served 2s Moderator of both sessions and presented opening rematks
outlining the legal issues involved and their background in the dual-subject program.

Martin Menter
Vice-President, Interniational
Institute of Space Law

6. "“Space Law Workshop'', American Society of Imternational Law Meeting,
Washington, D.C., April 24, 1981

On Apiil 24, 1981, during the annual meeting of the American Society of
International Law, a Space Law Workshop on the ‘‘Space Shuttle Era: International and
Domestic Implications’ was held in Washington, D.C. under the sponsoship of the
Association of the U.S. Members of the International Institute of Space Law, the
American Society of International Law and the Federal Bar Association. Speakers
included L. Michael Weeks, Deputy Associate Administrator for Space Transportation
‘Systems, NASA, who spoke on **Technical Capabilities;’’ Jerald J. Mossinghoff, Deputy
General Counsel, NASA, who addressed ‘‘Domestic Legal Aspects;’’ and Professor
Stephen Gorove, University of Mississippi Law Center, who spoke on ‘“‘International
Legal Aspects.”” Commentators were Professor Myres S. McDougal, of Yale; Irwin M.
Pikus, Division of Strategic Planning and Analysis, National Science Foundation; and
Professor Oscar O. Schachter, of Columbia University Law School. The meeting was
chaired by Professor Gorove and Edward R. Finch, Jr., of the New York, D.C., and
Florida Bars, acted as moderator.

The workshop session drew an overflow audience of about 120-150 people and
invoked lively discussions from among the panelists as well as from the audience. While
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there were no formal papers submitted, it is expected that the presentations and
discussions will be published in the 1981 Proceedings of the American Society of
International Law.

The highly successful session was followed by a business meeting of the Association,
during which Ms. Helen Kupperman, Secretary of the Association gave an unofficial
report on the recent UNCOPUOS Legal Subcommitiee meeting, indicating that her
vicws did not necessatily represent the views of any organization with which she was
connected. Subsequently, she summed up her presentation in the following manner:

““The Legal Subcommittee (LSC) of the United Nations Committee on
the Peaceful Uses of Outer Space (COPUOS) met in Geneva,
Switzerland from March 16, 1981 through April 10, 1981.
Considerable time was spent by the working group in intensive
informal discussions on the agenda ftem concerning Direct Television
Broadcast Satellites (DBS) principles. Although agreement was not
reached on a set of principles, progress was made. It is cxpccted that
discussions will be continued at the COPUOS.

The Remote Sensing working group continued its work at the LSC and
a new working group on the use of Nuclear Power Sources (NPS) in
Outer Space was formed. Discussions in the NPS working group
focused primarily on an exchange of views. Regarding the agenda item
on Definition/ Delimitation of Quter Space, two proposals as to how
the future work should proceed were made. The USSR proposed that
the item be made into two agenda items (1. Definition/Delimiration
and 2. the Geostationary Orbit) and that priority and a working group
be accorded the Definition/Delimitation issue. Colombia proposed
that it remain one agenda item and be accorded priority and a working
group. The COPUOS will decide the issue.

The following new working papers were introduced: In DBS, a twelve-
nation sponsored papet; in remote sensing, a Colombian paper and a
Mexican paper; and in NPS, a Canadian paper, an Italian paper, and a
Venezuclan paper.”’*

Stephen Gorove
Chairman, '‘Space Law Workshop"’
ASIL Annual Meeting, 1981

*Edisor's mose: For a Report on the Work of the 1981 UNCOPUOS including its Scientific and Technical
and Legal Subcommirtees, see Events of Interest, 8, inffa;i for reports of the Working Groups on Remote
Sensing and DBS, see Current Documents | and If, infra.
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7. Conference on '‘Space Manufacturing—International and Legal Considerations’
Princeton University, May 18, 1981 :

On May 18, 1981, a session on *‘International and Legal Considerations’ regarding
space manufacturing was held at Princeton University to lead off the Fifth Princeton
Conference on Space Manufacturing. The Conference also dealt with a wide range of
technical, scientific and sociological aspects of the subject.

The “‘International and Legal Considerations’’ session was chaired by Dr. Irwin M.

" Pikus of the Nartional Science Foundation. It included presentations by Nandasari
Jasentuliyana of the United Nations Outer Space Affairs Division on ‘‘Institutional
Cooperation relevant to Space Manufacturing”’; Eilene Galloway, President of the
Theodore von Karman Memorial Foundation on “‘Space Manufacturing and the
Proposed Moon Agreement’’; Marta Cehelsky of the National Science Foundation on
“*Space Manufacturing: Stake, Interest and Potential Role of Developing Nations™;
Professor Stephen Gorove of the University of Mississippi Law Center on ‘‘Recent Trends
in Space Law: Focus on the LDC’s”"; Bruce Bon of the Jet Propulsion Lab at the ..
Caltfornia Institute of Technology on ‘‘International Space Policy and the Interests of
the United States and the Developing Countties”’; Martin Rothblatt of the University of
California on ‘‘International Resource Allocation Policy Governing Development of
Asteroidal Wealth''; Amanda L. Moore of Bronxville, N.Y. on “*Space Manufacturing
Facilities and the Law of Telecommunications: Invisible Resoutces and International
Law’’; and Edward  R. Finch, Jr., of Finch and Schaefler, New York City, on
““International Legal Regimes for Quter Space Resources.””

Discussion sessions interposed berween groups of papers brought clearly to light
several concerns on the part of technicians and business interests. Concetrn was expressed
that the fabric of international public law and, in fact, our recent foreign policy may be
unduly penalizing  enttepreneurial initiatives particulatly in regard to space.
industrialization. In this regard, the meaning of the term *‘heritage of mankind,”” used
in the language of the Agreement Governing the Activities of States on the Moon and
Othert Celestial Bodies as well as in other international negotiations, was questioned and
compared with the *‘province of mankind'’ language of the 1967 Outer Space Treaty.
The distinction between equal shating and equitable sharing was highlighted and came
up 2 number of times in the course of discussion. The relationship between guarantees
of profitability and the need for private ownership of patrs of celestial bodies was
explored briefly.

In addition to matters refating to existing law, this session highlighted several areas
needing further development. In particular, among others, the notion of resource
sharing, the relationship between telecommunications and other uses of space, and the
arrangements among countries on multilateral institutional bases, as for example in the
“international regime’” envisioned in the Moon agreement, were noteworthy.

Irwin M. Pikus
Director, Division of Strategic Planning and Analysis
National Science Foundation
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8. Report on the Work of United Nations Commitiee on the Pegeeful Uses of Quter
Space i 1981 °

The United Nations Committee on the Peaceful Uses of Outer Space
(UN-COPUOS) continued consideration of several important issues in 1981 through its
Scientific and Technical Sub-Committee which met in New York from 2-13 February
and its Legal Sub-Committee which met in Geneva from 16 Match to 10 April. Several
working groups established by the Committee and its Sub-Committees also met during
this period. For 2 complete discussion of the issues involved, reference should be made
to the Report of the Scientific and Technical Sub-Committee (A7AC.105/287) and the
Report of the Legal Sub-Committee (A/AC.105/288). Whart follows is only 2 summary
of discussions relating to the important legal issues.

Under the mandate given to it by the General Assembly, the Committee is
currently giving priority consideration to the elaboration of draft principles relating to
remote sensing of the earth from space and the use of satellites for direct television
broadcasting. It is also considering the legal implications of the use of NPS in outer
space, martters relating to definivion and/or delimitation of outer space and outer space
activity, and the questions relating to the geostationary orbit. The Committee has also
_ recently begun considering the implications of space transportation systems and is
engaged in the preparation for the Second United Nations Conference on the
Exploration and Peaceful Uses of Outer Space.

Progress in the work of the Committee this year relating to legal issues, however,
was minimal. This lack of progress generally scems to emphasize the apparent
intransigence of established national positions. The Committee, through the efforts of
its Legal Sub-Committee, had previously proceeded much more rapidly in-its work;
however, many of the issues resolved were of lesser complexity and importance than
those which now remain outstanding. The Committee must now confront those issues
on which Member States have expoused fundamentally differing positions and therefore
progress will be slow and reflective of painstaking compromisary efforts required.

Remote Sensing of Earth frome Space

The Committee, through its Legal Sub-Committee, had drafted 12 draft principles
relating to remote sensing at its previous sessions. However, several tegts had alternative
formulations or were within square brackets indicating the ateas where agreement was
still to be achieved. )

This year work was continued in the Legal Sub-Committee based on the texts
worked out previously. A number of working papers were submitted and extensive
discussions were undertaken, but the work was concladed without achieving any
concrete progress.

This was so because those issues which are most easily reconcilable have now been
resolved. This leaves only those issues which are more complex and basic to the divergent
view of the States. The natural consequence is that progress on this item will proceed
only as Member States exercise an active desite and political will to accomplish the
IECESSAly COMPIONSES.

“The views expressed herein do not necessarily teflect the views of the Unired Nations.
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The remaining issues concern the concepts of freedom of State activity in outer
space and the freedom of dissemination of remote sensing information on the one hand
and the concept of State sovereignty over its natural resources and informarion on the
other. The developing countries in particutar would like to establish 2 regime that would
restrict the dissemination of certain data and information acquired through remote
sensing activities subject ro prior consent of the sensed State, while the United States
and certain Western European countries feel strongly that there should be no such
restriction which, in their view, is impractical as information on remote sensing activities
is already openly available to all countries and individuals and an attempt to control
such information would therefore be futile. The socialist countries, following a proposal
made by the USSR, would like to make spatial resolution as a criterion to differentiate
between data to be freely disseminated and those to which the consent regime should be
applicable. :

A new proposal that was mtroduced this year was contained in a working paper
submitted by Columbia. It attempted to introduce a new distinction between
““macroscopic’”’ and ‘‘microscopic’’ remote sensing. Under this definition, the first
category would cover information on the characteristics of the carth and its natural
phenomena obtained from outer space by sensors onboard satellites, the dissemination
of which would not be subject to restrictions, the second category of information
collected by airborne platforms operating below the lower level of outer space, could be
used and/or disseminated to third parties only with the express consent of the sensed
state. This porposal also suggested that information on specific natural resources or
agricultural crops be disseminated only with the prior consent of the sensed State. While
some countries indicated their agreement with this basic approach in as much as a
distinction was drawn between different types of remote sensing activities and
conclusions were drawn from this distinction as to the regime for the dissemination of
data, other countries felt that the new definitions proposed were likely to create more
problems than they would solve, particularly because the new definitions included
activities which could not be qualified as *‘space activities’”” which were beyond the
mandate of the Committee to regulate.

Mexico submitted a proposal containing a complete text of draft principles based
on the work so far carried out by the Committee and reflecting the views of developing
countries in the debate and thus requiring greater participation of the sensed State.
There was only a preliminary exchange of views on th1s proposal as countries reserved
their right to discuss it next year.

In the Scientific and Technical Sub-Committee there were discussions aimed at
clarifying remote sensing data based on spatial resolution with a view to making spatial
- resolution the basis of a regime for dissemination of information. There was, however,
no agreement as some countries did not feel that there was a scientific or technical basis
for such a classification.

Direct Television Broadcasting
The Committee, through its Legal Sub-Committee had worked out texts of 12 daft

principles and a preamble a1 its previous session, Some texts, however, remained within
square brackets indicating thar final agreement on them was yet to be achieved.
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The discussions continued this year on the basis of the texts worked out previously
as well as other proposals, particularly a text prepared by Canada and Sweden in 1980
which, in a sense, was the same as the draft prepared by the Commirtee without square
brackets found in its text. In spite of extensive discussions, the efforts led to little
progress.

Although a number of factors contributed to this lack of progress, one problem
remains central, and that is that the position of various countries on the main issues
remained identical to the position taken by them in the previous year. The basic
dilemma regarding Direct Television Broadcasting is similar to that which the
Committee presently faces in Remote Sensing. At this stage, those issues which could be
agreed upon through minor shifts in positions have already been resolved. This leaves
only those principles on which fundamental policy differences exist, and consensus will
not be reached unless important and difficult policical compromises are carefully
elaborated.

The remaining principal point of contention relate to differing position held with
regard to the principle of freedom of information and that of sovereignty of States which
form the basis of the remaining principles covering State responsibility, consent and
participation, programme content and unlawful broadcasts. The centre of the
controversy is whether or not direct television broadcasting to a foreign country muse
have the prior consent of the receiving State. The developing countries and the socialist
countries reiterated their view that prior agreement is necessary while the Unived Srates,
Japan and several western European States continue to expouse a policy of absolute
freedom in the dissemination and reception of information. Until & compromise is
reached between these two views on the central question, little progress on the
claboration of draft principles will be possible.

Following the discussions in the Legal Sub-Committee which took place primarily
during informal sessions, a negotiating téxt was submitred which was co-sponsored by
12 countries (Argentina, Brazil, Canada, Chile, Columbia, India, Indonesia, Irag,
Kenya, Mexico, Niger and Venezuela) though not an agreed text, reflects the views of a
substantial number of States and seems to have the general support of the developing
countries and the socialist countries as well as some others. Although this text does not
contain specific provisions of prior consent, programme content and unlawful
broadcasts, the United States and some other delegations did nert feel that it is an
appropriate basis for negotiations.

The Use of Nuclear Power Sources in Quter Space

Under a mandate of the General Assembly, the Committee had previously
established a working group of the Scientific and Technical Sub-Committee to consider
matters relating to the Use of Nuclear Power Sources (NPS) in Quter Space. The working
group, after three years of work, completed its work this year and concluded that “‘NPS
can be used safely in outer space, provided that all safety requitements are met”’, What
the safety requirements should be is discussed in the report.

Following this work, the Committee through its Legal Sub-Committee considered
the possibility of supplementing the notms of international law relevant to the use of
NPS in cuter space.
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Several countries led by Canada, after reviewing existing international law, felt that
there is a facuna to be filled by supplementing the existing international law to ensure
the safe use of NPS in outer space. Other countries including the Soviet Union felt thata |
comprehensive study of relevant international law had not been done yet and that the
consideration of supplementing relevant notms could begin only after that.

The discussions centered on proposals contained in three working papers submitted
by Canada, Venezuela and Tealy respectively. The Canadian proposal suggested drafting
principles in four areas: (1) Information concerning the use of NPS; (2) Notification
prior to re-entry; (3) Assistance to States; and (4) Radiation exposure levels. Under these
categories it suggested that the launching stare should provide the Secretary-General of
the United Nations, at least one month prior to the launch of an NPS, with information
including specific data on the space object concerned and the Secretary-General be
notified of anticipated re-entry and provide him with information to enable Member
States to assess the likelihood and consequences of a particular re-entry and carry out
preparations for search and rescue of NPS and protection of their population. It also
spelt out certain requirements concetning radiation exposure levels and other safety
requirements. The proposal submitted by Venezuela was in general similar to that
contained in the Canadian working paper, and the Iralian working paper contained
comments on certain provisions in the Canadian proposal. Unlike the Canadian
proposal, Venezuela and Italy suggested inclusion of provisions relating to liability for
damages caused by such objects.

Although a detailed discussion took place on the proposals, no agreement could be
reached in view of the fundamental difference to view as refetred to above concerning
the appropriateness of supplementing international law norms in this field.

Definition and/ or Delimitation of Outer Space and Outer Space Activities

The Committee continued its consideration of this item which it had discussed
previously for several years. The debate generally reflected the views previously
expressed. Particular attention was focussed on a proposal made in 1979 by the Soviet
Union to delimit air and outer space at an altitude not higher than 100-110 kilometets
and leaving the area below that to be the subject of negotiations by States while
providing for freedom of transit for space objects in that region. Many States expressed
their support for a solution along the lines suggested in the Soviet proposal, however,
some others recognized the arbitrariness of selecting critegia for such a boundary and
recommended that functional and other criterion also be examined. The United States,
Japan and the United Kingdom in particular felt that there was no legal or scientific
basis for defining such a boundaty and as no practical difficulties had hitherto arisen due
to a lack of definition, it was not necessary to resolve the matter,

While the discussion showed that a growing numbet of countries wishes to have a
definition on outer space, no agreement could be reached due to the differences of view
stated above.

Questions relating to the Geostationary Orbit

[n considering the related question of the geostationary orbit, positions expressed
at the previous session were reiterated. Thus, some equatorial States restated their view
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that the geostationary orbit as 2 limited natural resource is subject to sovereignty of
subjacent States. In opposition o this concept remained all non-equatorial countries,
including the Space Powers, which maintained that the geostationary otbit is an integral
part of outer space and, in accordance with the outer space treaty, is not subject to the
sovereignty of any country. The view was also expressed that, as the number of satellites
that could be placed in the geostationary orbital position should be the subject of
agreement within the {framework of the International Telecommunication Union (ITU).

Space Transportation Systems

The Commirtee, through its Scientific and Technical Sub-Committee, considered
the questions relating to Space Transportation Systems and their implications for future
" activities in space. During the discussions, some countries noted the importance of
large-scale activities in outer space and the consequences to the eavironment due to the
increased use of Space Transportation Systems. The Commiittee teviewed the various
Space Transportation Systems being developed and decided to continue consideration of
this matter next year and called upon the Secretariat to update the study it had prepared
on the International Implications of Space Transportation Systems.

UNISPACE-82

The General Assembly has convened the Second United Nations Conference on the
Exploration and Peaceful Uses of Quter Space to be held in Vienna from 9-21 August
1982. The Committee has been designated as the Preparatory Committee for this
‘Conference. It worked out the agenda of the Conference, the list of participants to be
invited, the rules of procedure, schedule and other organizational aspects of the.
Conference. It also began the preparation of a draft for the final report of the
Conference on the basis of the national papers submitted by Member States. Further
work relating to the Preparatory Committee will be continued by the Committee at its
next session.,

N. Jasentuliyana
Chief of Section, Outer Space
Affairs Division, United Nations

9. Ozher Events

Several other conferences and symposia were planned and/or held discussing issues
of space law, science and policy. Among them the following may be noted:

(2) The Annual Meeting of the Technical Committee on Legal Aspects of
Aeronautics and Astronautics, Washington, D.C. February 23, 1981 with featured
speaker Paul G. Dembling on **25 Years of Space Law Development’’;

(b) A panel discussion on *'Space Transportation Systems Update’’ arranged by the
18th Space Congtess in Cocoa Beach, Florida, April 29-May 1, 1981, under the auspices
of the Canaveral Council of Technical Societies, on such topics as **Shuttle Status and
Plans’’, “‘Pree Market Opportunities in the U.S. Space Program’’, ““Energy Programs’’,
“‘Planetary Programs’” and *“DOD Space Program Activities™;
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(c) A Special Symposium on the commercial implications of the Space Shuttle,
Boston, May 14, 1981, organized by Arthur D. Little, Inc.;

(d) During the Annual Meeting of the ATAA in Long Beach, California, May
12-14, 1981, a session on “Space Law in the 1980’s’’ was chaired by John Cavanagh of
Lockheed Cotp. At the session presentations were made by 8. Neil Hosenball of NASA

n ""‘Managing Business Risks in Commercial Space Ventures'’, Prof. Catl Christol of
the University of Southern Californiz on “'An Inventory of Legal Aspects of Outer
Space’ and Raymond G. Leeth of Rockwell International on **Practical Aspects of the
Impact of Space Law on a Space Shuttle User’”.

(€} A Seminar planned by the Pacific Telecommunications Council on June 5, 1981
in Washington, D.C. on such topics as ““The Role of Telecommunications in Political
and Foreign Affairs”’, “‘Planning Telecommunications Setvices o Meet User Needs'”,
and '‘Computers and Communication, ‘C & C’ in the Pacific Age”’.

10. Brief News.

As a result of the General Assembly decision taken in November 1980, the Outer
Space Committee’s membership was increased from 47 to 53. The new members are
China, Spain, the Syrian Arab Republic, Upper Volta, Uruguay, and Viet Nam.
Zimbabwe has become the 155th member of the International Telecommunication
Union . . . and Treland the 11th member of the European Space Agency (ESA).
Ireland’s contribution to the Agency’s budget is 0.54% of the total... The
Agreement of Association between Austria and ESA, signed on October 17, 1979 came
into force on April 1, 1981 . . . Under the terms of the Agreement between Norway and
ESA, signed on April 2, 1981, but subject to approval by the Norwegian Parliament.
Norway will have Associate Member status with ESA for a period of five years during
which time it may consider acceding to the Convention of May 30, 1975 and thus
becoming a full Member.

B. Forthcoming Events

As reported previously, the 24th Space Law Colloquium will be held during the
XXXliInd Congress of the International Astronautical Federation in Romie, Iwly, on
September 6-12, 1981. Subjects to be discussed include: 1) Legal Implications of
Economic Activitics in Space; 2) Legal Status of Artificial Space Objects; 3) Legal
Implications of Space Transportation Systems; and 4) Institutional Artangements for
Space Activities,

A Symposium on ‘‘Earth-Oriented Space Activities and their Legal Implications’’
will be held at the Centre for Research of Air and Space Law, McGill University on
October 15-16, 1981.

An “‘International Conference on Domg Business in Space: Legal Issues and
Practical Problems™” will be held on November 12-14, 1981 at the L'Enfant Plaza Hotel
in Washingion, D.C. Further informatioti may be obrained from ALI-ABA, 4025
Chestnut St., Philadelphia, PA 19104.
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A Conference on “‘Telecommunications in the Yeatr 2000 - National and
International  Perspectives™,  sponsored by the Program 1 International
Telecommunication Training and Research, the International Center and the Office of
Conference Developmeart, Rutgers University, New Brunswick, New Jersey, is expected
o be held, November 17-20, 1981.

The 1982 Pacific Telecommunications Conference is planned to take place in
Hawaii during January 18-20, 1982 in Honolulu, Hawaii.

The Section on Aviation and Space Law of the Association of American Law Schools
will have a sesston devoted to *‘Private Enterprise in Outer Space’’ on January 9, 1982
during the Annual Meecting of the Association in Philadelphia, Pennsylvania.

There will be a panel discussion of the *‘Legal Implications of Satellite
Applications” during the 1982 ATAA Satellite Systems Conference to be held March
7-11, 1982 in San Diego, California. :



BOOK REVIEWS/NOTICES

DQE/NASA Satellite Power System Concept Development and Fvaluation
Program, The Final Proceedings of the Solar Power Satellite Program Review, Aptil
22-25, 1980, Lincoln, Nebraska (U.S. Dept. of Energy, 1980}. Pp. 678, $33.00.

The concept of a Solar Power Satellite (8PS}, which is to place a satellite in orbit to -
capture sunlight, change the energy into an appropriate form for transmission to earth
and introduction into a terrestrial power grid, is one which intrigues many people, The
Concept Development and Evaluation Program was cteated by the Department of
Energy (DOE) in cooperation with NASA to study the cost and benefits of the SPS. A
program teview of the SPS was held at the University of Nebraska sponsored by the
Department of Energy and NASA and coordinated by the Kenneth E. Johnson
Environmental and Energy Center of the Univetsity of Alabama in Huntsville. This
boaok is a report of the final proceedings of that program review. ‘

The review is divided into four areas, namely, systems definition, environmental
aspects, political and economic effects, and comparative assessment. The part on
political and economic effects deals with military implications, internationalization,
energy implications, insurance, and other legal and political aspects. According to the
report, important political and legal consequences atise in relation to: 1. Access to
resources, 2. Environmental impacts, 3. Industrial operation (traffic regulation and
safety), 4. Liability and 5. Organization (international bodies).

This book includes information that will be of interest to a wide range of people
and organizations, such as engineers, the power industry, environmentalists, politicians,
lawyers and others because of the world-wide implications and likely impact of SPS on
virtually everyone.

Settlement of Space Law Disputes, edited by Karl-Heinz Bockstiegel (Carl
Heymanns Verlag, Koln, 1980}, pp. [X, 415.

This book conrtains the Proceedings of an International Colloquium held in
Munich, Germany in September of 1979.

The Colloquium was divided into four categories which were further broken down
into several topics. Under the first category, Dr. Hans von Mangoldr, Chair of Public
and International Law, University of Tubingen, discussed ‘‘Methods of Dispute
Settlement in Public International Law,” and Aron Broches, Secretary General,
International Centre for Settlement of Invesirnent Disputes, Washington, D.C.,
elaborated on “‘Experiences from the Practice of an International Arbitral Tribunal.”’

The second category on Rules for Dispute Sertlement in Present Space Law
contained three topics. Professor Stephen Gorove, of the University of Mississippi Law
Center addressed ‘‘Dispute Settlement in the Liability Conventdon,” Mr. G. Bourely,
Legal Advisor, European Space Agency, spoke on *'Serdement of Disputes under the
Convention for the Establishment of a European Space Agency,’’ and Sylvia Maureen
Williams, Professor of International Taw at the University of Buenos Aires, presented a
paper on “‘Dispute Settlement According to the Convention.”’ :

179
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Under the third section, Rules and Experiences in Comparable Fields of the Law,
Michael Milde, Principal Legal Officer and (acting Director, Legal Bureau), ICAO
Secretariat, Montreal, discussed ‘‘Dispute Settlement in the Framework of the
International Civil Aviation Organization (ICAQO).”” Professor Bin Cheng, of the
University of London addressed ‘‘Dispute Settlements in Bilateral Air Transport
Agreements’’ and Gunther Jaenielse, Legal Advisor to the German Delegation at the
Law of the Sea Conferences, President of the German National Branch of the
International Law Association, elaborated on ‘‘Solutions for dispute settlement
procedures-etaborated by the Conferences on the Law of the Sea.”

In the fourth category, Perspectives for Further Development of Space Law,
Professor Aldo Armando Cocca of Argentina, focused on the topic ‘“To What Extent are
Further Procedures for the Settlement of Space Law Disputes Considered Necessary?’’
Karl-Heinz BSckstiegel, Director of the Institute of Air and Space Law, University of
Cologne, elaborated on ‘“Which Method of Dispute Settlement in Space Law Can be
Considered Being the Most Effective and Which Has the Greatest Chance of
Realization?” Eilene Galloway, Vice President of the International Institute of Space
Law, discussed '‘Which Method of Realization in Public Intemational Law Can Be
Considered Most Desirable and Having the Greatest Chance of Realization?’” Dr.
Nicholas M. Matte, Director of the Institute of Air and Space Law, McGill University,
Montreal, addressed ‘*What Steps Should be Taken in Research and Practice in Order to
Achieve Progress?”’ ‘

The book contains a bibliography—including relevant materials and texts—and
references. This reviewer agrees with Karl-Heinz Bockstiegel, the editor who says in the
preface that, *‘[tlhe Munich Colloquium brought together top experts from different
parts of the wotld who . . . produced what was certainly the widest and at the same
time deepest research and insight ever made on the subject so far.”’

Life in the Universe: The Ultimare Limits to Growth, AAAS Selected Symposium,
edited by William H. Gale (Westview Press, 1979), pp. 121.

This book contains a report of the proceedings of the symposium of the American
Association for the Advancement of Science. Ose point the participants obviously
intended to stress was that our role in space should be viewed with a much more
optimistic approach. .

Jesco von Purt Kamer, program manager of Space Industrialization Studies i
NASA’s Advanced Programs Office of Space Transportation Studies, discussed
“‘Humanization Beyond Earth: The New Age of Space Industrialization,”” pointing out
the importance of the Space Shuttle Orbiter in reducing the cost of space transportation
and thereby increasing the opportunity for the commercial use of outer space.

Brian O'Leaty, research physicist at Princeton University, addressed the “‘Limits of
Growth Implication of Space Settlements,” including the potential of extracting
resources from space to be used here on earth and the possibility of growing food in
space-manufactured facilities.
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Leonard David, director of student programs at the Forum for the Advancement of
Students in Science and Technology elaborated in his paper on ‘'Space Exploration:
Prospecis and Problems for Today and the Future,”’ including the possible conflict over
resources, pollution and military uses of space. '

William A. Gale, member of the Statistics and Data Analysis Research Department
at Bell Telephone Laboratories and Gregg Edwards, program manager at the National
Science Foundation for the program New Knowledge for National Productivity,
discussed ‘“Models of Long Range Growth,”’ suggesting that we will only reach our limit
to growth when we encounter areas of space in which the resources have been developed
by other intelligent beings.

Michael Michaud, U.S. Department of State focused on "‘Improving the Prospects
for Life in the Universe,’’ reviewing several methods that would improve our chances of
living beyond earth, including allocation of resources, a backing by soc1ety, political
support and, most importantly, an educational boost.

This book demonstrates some extremely important qualities such as optimism,
dedication, organization and a continuing persistence in seeking perfection if our
endeavors in space are to be successful. The contributors to this book are very optimistic
but fortunately they do not lose sight of reality.

Der Weltraumvertrag vom 27, January 1967, by von Adrian Bueckling. (Published in
Studies in Air and Space Law, vol. 2, edited by Katl-Heinz Bockstiegel), Carl Heymanags
Verlag, K6ln, 1980. Pp. VIIL, 82. DM 40.

This study by von Adrian Bueckling, a frequent German writer on space law, deals
with the 1967 Outer Space Treaty. The substantive part of the study is divided into two
areas—the brief history and the main ideas of the Outer Space Treaty. In discussing the
basic principles, the author focuses on the exploration and use of free space and celestial
bodies, especially on the military use of outer space and celestial bodies and the civilian
use of free space and the moon and other celestial bodies. Additional sections deal with
the common interest clauses of the Outer Space Treaty (arts. 1, 3, 4, 9 and 11), and the
legal status of movable and immovable space objects.

The monograph is accompanied by a bibliography and extensive annotations to
both German and English martetials,
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