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UNITED NATIONS PRINCIPLES ON REMOTE SENSING:
REPORT ON DEVELOPMENTS, 1970-1980

Gerald |. Mossinghoff™
and Laura D. Fugua**

Introduction

There is a growing awateness among the nations of the world that we are only
beginning to appreciate fully the scope of the benefits which will flow from mankind’s
conquest of space. In science and technology, and in exploration and earth applications,
the impressive down-to-earth results of national and international space programs assure .
that activities in space will soon become an integral and routine part of our daily hives.

The global benefits of our space programs are no more cleatly defined than in the
field of remote sensing from space. At a time when world supplies of food, water and
energy are dwindling, and natural disasters and man-made hazards threaten our
environment, the ability to acquire data about our planet from the vantage point of
space is contriburing to world efforts to manage our precious resources. For more than
two decades, successive genetations of remote sensing satellites have increased our ability
to learn more about our planet. By equipping satellites with devices that sense the
Earth’s surface in different frequency ranges—including spectral bands not visible to the
human eye, e.g., ultraviolet and infrared —scientists obtain data that can practically be
gathered in no other way.

The inherently worldwide nature of remote sensing is underscored by increasing
international activity. During 1980, Landsat ground stations, owned and operated by
the host countries in Argentina, Australia, Brazil, Canada, India, Italy, Japan and
Sweden, will receive data from NASA’s Landsat satellites and further distribute the data
to national and international users. France, Japan, India and the European Space
Agency are now developing their own remote sensing satellite systems; when
operational, they will complement those of the U.S. and U.5.S.R.

In recognition of the critical importance of remote sensing from space, and in
appreciation of ‘the international character of such programs, the United Nations
Committee on the Peaceful Uses of Quter Space (“'COPUOS’’) has for several years
undertaken a detailed consideration of legal implications of remote sensing of the Earth
from space, with the goal of formulating and agreeing upon principles. It is the purpose
of this paper to trace the development of those principles and, through the appendices,
to publish in one place various texts of the principles that have been proposed over the
years. The latest text of the principles, as documented in the report of the Legal

* Deputy General Counsel, National Acronautics & Space Administrazion (""NASA’’) and a Member of
the U.S. Delegation to the UN. Commirttee on the Peaceful Uses of Quuer Space and to ies Legal
Subcommittee, 1980. The views expressed herein are those of the authors and do not necessasily represent the
views of NASA or the U.8, Government,

**Research Assistam. Office of the General Counsel, NASA.
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104 JOURNAL OF SPACELAW Vol.8,No. 2

Subcommittee of the COPUQS on the work of its 1980 session,! is set forth in Appendix
1. With respect to this and all other texts of U.N. documents quoted in the appendices,
square brackets are used to set off words, phrases or clauses on which no agreement or
consensus has been reached. It should also be understood that before a formal consensus
is reached on any principle, it is subject to 2 final reading in the COPUQS; no principle
has been involved in such a procedure.

Working Group on Remote Sensing of the Earth by Satellite, 1971-1974

The first reference to remote sensing in the United Nations General Assembly was
in December of 1969, when the COPUQS was requested to study possible international
cooperation in this field.z This task was assigned to the Scientific and Technical
Subcommittee (‘S & T Subcommirtee’’) of the COPUOQOS,? and consideration of the
development and use of this technology was begun at the Subcomminee’s April 1970
mecting. At that meeting, the § & T Subcommittee had before it several documents
which it reviewed and recommended to the parent COPUOS. These included:

Model of plans for a developing country to establish participation in an operational
earth resource survey satellite system within the decade 4

Note by the Secretariat on the applicability of space and other remote sensing
techniques to the management of food resources,

Use of remote sensing in the earth-orbital space for the discovety, inventory, evaluation,
development and conservation of earth’s narural resources,

Report of the Secretary-General to the Economic and Social Council on natural resources
satellites,”

Based on the work of the $ & T Subcommittee, the General Assembly on 16
December 1970 adopted 2 resolution welcoming the efforis of the COPUQOS “‘to
promote such practical applications of space technology as earth resources surveying'’
and requested the § & T Subcommittee to undertake efforts preparatory to the

LN, Doc. AJAC. 1057271 (10 April 1980}, Annex I, pp: 7-11. Ali citations m this paper are to the
English texe.

#U.N. G.A. Res."2600 (XXIV) (16 December 1969}.
3U.N. Doc. ATAC. 165/PV. 84, p. 3. .

Q.N. Doc. A/AC. 105/C.1/CRP.2.

UN. Doc. A/AC. 105/C.1/CRP. 5.

*Report prepared by the U.N. Outer Space Affairs Division in 1967 and submitted as Background
Information Paper Na, 13 to the Conference on the Explotation and Peaceful Uses of Quter Space.

U.N. Doc. E/4779.



1980 U.N. PRINCIPLES ON REMOTE SENSING 105

convening of “'a working group on earth resources sutveying with special reference to
satellites.”’® Ay its July 1971 meeting, the S & T Subcommittee decided to establish and
convene a “Working Group on Remote Sensing of the Earth by Satellites,”’? and the
first meeting of the Working Group was held, as recommended by the Subcommittee,
in connection with the September 1971 meeting of the full COPUOS. Acting on a draft
resolution submitted by the twenty member states of the Working Group,*® the General
Assembly in December 1971 endorsed the efforts of the Working Group and called
upon member states to *‘submit information on their national and cooperative efforts”
i remote sensing, requested the Working Group to solicit the views of appropriate
U.N. bodies, and requested the Secretary-General to submit comments and working
papets to the Working Group.™ '

The next session of the Working Group was held in May 1972.12 Recognizing the
need for more information, it requested the Secretary-General to assess the available -
resources and documents and to prepare a background paper to be used by the Wotking
Group at its next meeting. This background paper was to include a summary of the
views and comments submitted in response o the 1971 General Assembly resolution. A
task force was formed to assist the Secretary-General in preparing this paper, which was
completed in time for the January 1973 session of the Working Group.1

At that session, the Working Group for the first time discussed at length the
question of the legal implications of remote sensing of the earth by satellite. 4 It noted
that the opinions of member states ‘‘tanged from the desirability of requesting studies
on a wide array of legal subjects to suggestions that the study of scientific and technieal -
aspects and organizarional alternatives should for the time being have priority.’’s The
Working Group further noted that the ‘‘delegation of the USSR formulated a
preliminary draft of legal principles ro be applied by States utilizing space technology in
exploting the resources of the earth.”’1¢ Those principles, which were not discussed by
the Working Group, are set forth in Appendix II. Since the question of the legal

sUN. G.A. Res. 2733 (KXV) (16 Decernber mfoy

SUN. Doc. A7AC. 105495 (19 July 1971).

WULN. Doc. A/C. /L. 571 (5 November 1971).

LN, GLA. Res. 2778 (XXVI) (8 December 1971).

2N, Doc. A7AC. 105/C. /L. 49/ Add. 1 (9 May 1972).

BU.N. Doc. A/AC. 105/C. 1/WG. 4/CRP. 7 (6 December 1972).
MU.N. Doc. A/AC. 105/ 111 (14 Februaty 1973).

“d, p. 1.

4., pp. 11 and 12.
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implications of ecarth resources surveys was now on the agenda of the Legal
Subcommittee of the COPUOS, which was to convene in March 1973, the Working
Group requested the views of the Legal Subcommittee on the general topic of remote
sensing, but did not reach any conclusions on specific questions to be put to the Legal
Subcommittee. ' :

Role of the Legal Subcommittee, 1973-1980

The Soviet draft principles were also submitted to the Legal Subcommittee at its
1973 meeting, and reprinted as an annex to its report,!” but because of lack of time the
Subcommittee was unable to consider the agenda item on ‘'Matters relating to the
activities carried out through remote sensing satellite surveys of earth resources.”’® In
response to the report of the Legal Subcommittee the full COPUOS at its 1973 session
specifically ‘‘requested the Legal Subcommittee thereafter to devote part of its next
session to responding to the request of the Working Group . . . for its views ont the legal
implications of remote sensing satellites,’’19 '

In a paralle] effort, the COPUOS Secietariat had undertaken, in response to the
1971 General Assembly resolution®® and a request of the COPUOS, to conduct a
detailed survey of potential users of remote sensing from space based on a questionnaire
prepared by the § & T Subcommittee at its 1973 session. Responses were received from
28 member states, and the report of the Secretariat documented the deep and wide |
ranging intetest in the new capability of remote sensing.2! The Canadian response, in
addition to addressing in detail the technical, organizational and legal aspects of remote
sensing, submitted ‘‘possible options™ illustrating rights and obligations duting the
three separate phases of remote sensing. The Canadian “‘options,”” which effectively
anticipated the range of issues that were to become central to subsequent considerations
of remote sensing principles, are set forth in Appendix I11.

FIULN. Doc. AJAC 1057115 (27 April 1973), Annex IIT, p. 7. See also U.N. Doc. AJAC. 105/111 (14
February 1973). para. 48. Minor differences in phraseology are assumed 1o be the result of differences in
transtarions, .

wid,, p. 14.

WU.N. Doc. A/9020 (1973), p. 5.

2 at 11,

HU.N. Doc. A7TAC. 105/C, 1H/WG. 4/1. 6 and Add. 1-10 (28 November 1975). The tesults of an eatlier
survey conducted by the Secretariat are set forth in UN. Doc. A7AC. 105/C.1/Wg. 4/CRP. 2 and Add. 1-6.

A synopsis of the replies prepared by the COPUOS Secretariat appeats in U.N. Doc. A/AC. 105/C. 1/WG.
4/L. 11 {21 February 1974).
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The responses from several states gave impetus to the efforts then underway to
address in detail the legal implications of remote sensing. As summarized by the
Secretariat in its synopsis of the responses:

EBight States (Argentina, Belgium, Brazil, Canada, France, Mexico, Norway and
Sweden) felt that there is no specific internasional legal regime to govern remote sensing
of the earth by satellites. In their view, existing principles were of a general character as
well as being inadequate. The majority of them felt that the principles presently
applicable could be derived from the Outer Space Treaty or the general principles of
Intetnational Law, One of them (Canada) felr that thete is no auromaticity in the
application of international law to this new activity while six of them (Argentima, Brazil,
Canada. France. Mexico and Sweden) stated char the search for new laws was necessary
because though remote sensing rakes place in outer space, its effects ate tetrestrial and
affect sovereign interests of States.

With specific reference 1o the Outer Space Treaty, one State (Unzied Stares) stated that
it considered the principles embodied therein applicable 1o remote sensing; another
State (Sweden) stared that it believed that the Treaty is not intended ro cover an activity
which has as its object the earth and its resources.

Among the reasons given for the need for the elaboration of principles in this field were:
fack of an international regime to govern the activity or the inadequacy of existing
international law to cover the area, the limited application of the Outer Space Treaty to
matters directed from earth to space (Argemtima and Sweden); the conwadiction
between the absotute freedom of obscrvation of the earth from space and the spirit of

" the Outer Space Treaty and international law (Mexico); the application of the pritciple
of scientific freedom for research activities and space exploration is limited to the
activities directed from earth to space ot between diffetent celestial bodies (Argenting);
concern of States that they might be commetcially exploited, their privacy invaded,
sovereignty compromised or security weakened (Canede and Sweden); information
received from space crossed the boundaries of various States (Greece); need to give
adequare protection to sensed States (Norway and Singapore).

Four States (Belgiume, Canada. Japan and Sweden) felt that the need or the desirability
of elaborating new principles in this field will depend on the arrangements reached in
the organizational field {or operating systems. Two of them (Belgium and Sweden)
considered that organizational arrangements should be devised to rake care of the
concerns of States and such arrangements are generaily more efficient than legal
regulations of such activity 22

In its final report of 13 March 1974,% the original Working Group on Remote
Sensing analyzed the capabilities and potential of remote sensing from technical,
operational and economic viewpoints, but concluded that its report could not be
exhaustive because remote sensing was ‘‘still in a dynamic state of development.’’24
With regard to the legal implications of remote sensing, the Working Group noted that

28ynopsis of replies, 74.. pp. 7 and 8,
2{IN. Doc. AfAC. 105/ 125 (13 March 1974).

Hld., p. 26.
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the Legal Subcommittee had that question on its agenda, and that five delegations—
USSR, Canada, Argentina, Brazil and France—had submitted documented proposals or
options on the legal aspects of remote sensing. The USSR and Canadtan proposals have
already been mentioned.?’ The proposals of Argentina,?® Brazil,>” and France? are
reproduced in Appendices IV, V and VI, respectively. A joint proposal of France and
USSR, ? also submitted to the Legal Subcommittee, is set forth in Appendix VII.

From this poiat forward, successive General Assembly resolutions have reinforced
the predominate role of the Legal Subcommittee in the drafting of and exchange of
views on remote sensing principles.® Since 1975, the Legal Subcommittee has included
"“Legal implications of remote sensing of the earth from space™ as a priotity item on its
agenda; and since 1976, the formulation of draft principles has been a specific goal of
the Subcommittee's work.

At its 1975 session, the Legal Subcommittee allocated one week to the agenda item
on remote sensing, and established a new Working Group of the Subcommittee
(hereinafter referred to as ““WG'’), open to all members of the Subcommittee. A joint
proposal of Argentina and Brazil 3! co-sponsored by Chile, Mexico and Venezuela, on
basic draft articles for a treaty on remote sensing, replaced the eatlier separate proposals
of Argentina (Appendix IV) and Brazil (Appendix V). The draft treaty proposed jointly
by Argentina and Brazil is reproduced in Appendix VIII. A working paper by the
Unjted States on the development of additional guidelines on remote sensing of the
natural environment of the earth from outer space?? was submitted to the Subcommittee
and considered by the WG. The U.S. working paper appears in Appendix IX.

Pending the actual drafting of legal principles cn remote sensing, the WG focused
on what had become the three major proposals: those submitted by (1) France/USSR,
{2) Argentina/Brazil and (3) United States. The WG noted that ‘“there were certajn'

B8er text accompanying footnotes 17 and 21.

#U.N. Doc. A/AC. 105/133 (6 June 1974), Annex IV, pp. 1-3.

271d., at 3-5.

¥]4, at 5 and 6.

¥l4,, at9and 10.

¥[LN. G.A. Res. 3182 (XXVIl) {8 Decemnber 1973); UN. G.A. Res. 3234 (XXiX) (12 November
1974); U.N. G.A. Res. 3388 (XXX) (18 November 1975); U.N. G.A. Res. 31/8 (8 November 1976); TU.N.
G.A. Res. 32/196 (20 December 1977): UN. G.A. Res. 33/16 (17 November 1978); and U.N. G.A. Res.
34/66 (5 December 1979).

NJ.N. Doc. A/C. 1/1047 (October 1974),

37.N. Doc. A/AC. 105/C. 2/L. 103 (February 1975}, Press Release USUN 10 (75) (19 February 1975).
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- common elements to be found in the three drafts and the views exptessed by many”
members in several areas,”’ which it identified as follows:

(a} chat remote sensing activities by means of space technology should be conducted for
the benefit and in the interest of all mankind; this new technology would be of
particular significance to developing courtrdes in their plans and programmes for
national development;

(b) thar remote sensing activities by means of space technology should be conducted in
accordance with inrernarional law induding the Unired Narions Charter and the 1967
Treaty on Principles Governing the Acrivities of States in the Exploration and Use of
Quter Space, inctuding the Moot and other Celestial Bodies; -

(¢} that the maximum beaefits to all countzies could be obtained by international co-
operation at atl levels, particularly on a regional basis;

{d) that States undertaking programmes for remote sensing activities by means of space
technology should encourage international participation

{€) that in remote sensing acuvities by means of space technology measures should be
taken (o promore efforts for the protection of the natum[ environment of the earth. 2

In addition to these areas of agreement, the WG identified the followirig as bemg
‘among the main questions raised and considered’’ by the WG:

whether a furure international instrument on remote sensing should deal with remote
sensing of the nawural resources of the earth or with the whole natural environment of
the eatth; whether sovereign rights of States over their natural resources apply also to
informatian on those resources; whether consent of the sensed Stare should be required
and, if s0, whether the consent should be applied to all or only cerrain remote sensing
activities; whether the question of consent should not be considered within the broader
context of international co-operation and participarion; whether a distincrion should be
made between the question of access to informarion on resources within national
jurisdiction and on resources outside national jurisdiction; whether the access by the
sensed States, the sensing Stare and third patties respectively to information or data
should be unlimited or subject to certain conditions and, in the event of the larer,
whether it might be possible to draw on anziogies with the existing domestic practice of
some States whereby they protect the confidentiality of certain kinds of informarion
concerning their natural resoutces, and formulate similar guidelines in regard to data
collected by means of remote sensing on an international level; whether there should be
paratlet consideration of the legal and organizational aspects of remote sensing; whether
certaift nrgamzanona] and technical solutions might net help resolve some legal
problems, 34

During the 1976 meetng of the Legal Subcommittee, the WG formulated five
draft principles based primarily on the five common elements it had identified the
previous yeat, together with a sixth common element that:

U.N. Doc. AJAC. 1057147 (11 March 1975), Anpex II1, p. 2.

5“Id ar Zand 3.
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States participating in remote sensing programs should make available technical
assistance in that area o other inrerested States on murually agreed terms. >

The five draft principles formulated by the WG in 1976 are reproduced in Appendix X.
In addition to the draft principles, the WG identified the following three new common

elements:

"(2) The United Nations and odher relevant international organizations could play a
useful role in the area of remore sensing, especially as far as co-ordination of activities
and co-operation between States, including technical assistance, are concerned.

(b) States participating in remote sensing which obtained information indicating an
impending natural disaster should make this available as soon as possible to all Srates

likely to be affected and to concerned international organizations.

(c) Remote sensing data or information derived therefrom should not intentionally be
used by States to the decriment of other States. 36

Also at its 1976 session, the WG addressed for the first time the terms which would
be key to an understanding and application of whatever principles might ultimately be
agreed to, including ‘‘data,”’ ‘‘information,”” *‘the natural resources of the Earth,”” and
““the natural environment of the Earth.””37 In rurn this led the § & T Subcommittee, at

its 1977 session, to adopt “‘for the purposes of discussion and analysis the following
structure for describing in an ordetly manner the system elements and data flow
involved in remote sensing from sarellites currently being operated:

1.  Data acquisition (satellites and command szations)

2. Data reception {antennae and receivets)

3. Data pre-processing {formatting and recording)

4. Data storage and dissemination (atchiving and reproduction)
5.  Data analysis (interpretation or user processing)

6. Informarion uulization (practical application by users}.”' 8

BU.N. Doc. AJAC, 105/171 (28 May 1976), Annex HI, p. 2. The WG alse received a working paper
trom Mongolia, U.N. Doe. AfAC. 105/C.2/L. 107, reading as follows:

States participating in remote sensing should respect the principle of full and permanent
sovereignty of all Srates and peoples over their wealth znd natural resources as well as
their inalienable right to dispose of their natural resources.

#U.N. Doc. A/AC. 105/171 (28 May 1976}, Annex Il p. 3.

Md., ar 4.

#{J.N. Doc. A/AC. 105/195 (1 March 1977), pp. 8and 9.
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The § & T Subcommittee then went on to rewrite the definitions of **data”
“information’” that had been used by the WG, replacing the term ‘'data’
and the term *"information’” with “‘analyzed information'" as follows:

(1) The term ‘primaty data’ means those data which are acquired by satellite-borne
remote sensors and transmitted from a satellite either by telemerry in the form of
electro-magnetic signals oz physically in any form such as photographic film or magnetic
tape, as well as the pre-processed products derived from those data which may be used

- for later analysis;

(2) The term ‘analysed information” means the end-product resulting from the
analytical process performed on the primary data combined with dara and knowledge
ubtained from svurces other than remote sensing satellites, 3 :

111

and
with

The S & T Subcommittee noted that “'with the present state-of-the-art systems, the
term ‘primary data’ referred to the products generated in system elements 1 through 4
listed above and transformed into ‘analyzed information’ in clement 5.’ The
definitions, as thus rewritten by the § & T Subcommittee, were presented by Sweden to
the Legal Subcommittee at its 1977 session, it but time did not permit their detailed
consideration by the WG, '

Also at the 1977 session of the § & T Subcommittee, the USSR submitted a

working paper which introduced the concept of classifying remote sensing data on the
basis of spatial resolution as follows: '

—'Global’ information, with spatial resolution ranging from several hundred metres to
several kilometres, and covening distances rangitig from several hundred kilometres to
2,000-3.000 kilometres;

—‘Regional’ information, with spatial resolution ranging from $0-100 o 300-500
metres, and covering distances ranging from £80-200 to 600-800 kilometres; :

—'Local’ information, with spatial resolution ranging from several metres to 30-30
metees, and covering distances of less than 150-180 kilometres.

~The Soviet paper is teproduced in Appendix X1.42 As noted in the Report of the S& T
Subcommittee:

®ig.. p. 9. The definitions formulated by thc S &T Subcommxttee were based on a workmg paper
submitted by Sweden, U.N. Doc. A/AC. 105/C. 1/L, 95,

wld., p. 10.

AN, Doc. ATAC.105/196 (11 April 1977), Annex IH, p. 7.

2N, Doc. A/AC. 105/C. 1/L. 94 (15 February 1977).
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There was no agreement in the Subcommirttee on the concept that such classifications
were necessary nor that they should be made on the basis of spatial resolution, nor on
appropriate numericat values to be applicd to the resolution for each of the categories. 42

At the 1977 meeting of the Legal Subcommittee, the WG added several draft
principles to five formulated at its 1976 meeting,* including an unnumbered and
entitely bracketed principle based on the working paper submitted by Mongolia. %
These additional draft principles are reproduced in Appendix XI1.46

During its 1977 session, the full COPUOS took note of the definitions of *“primary
data” and ‘‘analyzed information'’ that had been formulated by the § & T
Subcommirtee and recommended that the Legal Subcommittee adopt those
definitions.4” The COPUOS also noted that the § & T Subcommitree had discussed the
Soviet proposal *'to dlassify remote sensing data into three categories—global, regional
and local--based on spatial resolution,” but that there was ‘‘no agreement in the
Subcommittee on the concept or the need for such classification or that they should be
made solely on the basis of spatial resolution.’ 4 In this connection, as stated in the
1977 COPUOS repott: '

The Committee agreed with the view of the Subcommittee that an attempt should,
however. be made on scientific bases to provide a technical definition of spatial
resolution and to detetmine what aspects of dara, such as resolution, spectral
chatactesistics, polatization, etc., may comespond to particular applications. The
Committee therefore endorsed the recommendation of the Subcommittee that the
Secretariac sheuld conduct a study on the matter, which would be discussed by the
Subcommittee at its next session .4

Such a study was completed by the Secrerariat, with the assistance of the COSPAR
(the Committee on Space Research, International Council of Scientific Unions), and the
report of the study’® was considered during the 1978 session of the § & T Subcommittee.
As stated in the report of that session:

5upra note 40,
4See Appendix X.
45upra noze 35.

4The draft principles in their entitety are found at UN. Doc. AfAC, 1057196 {11 April 1977), Annex
I, pp. 4-6. .

#U.N. Doc. A/32/20 {9 August 1977), p. 9.
©lprd,
9)bid,

SN Doc. AAC, 1057204,
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The study covers the concept of resolutions sueh as spatial, temporal, radiomettic and

_spectral resolutions, and their applications in remote sensing surveys. It also considers
remote sensing systems/sensors which have either been flown aboard spacecraft of
simulated through aircraft data. The sensors considered include those that apply to
photogtaphic. television and multispectrat scanning systems (MSS} as well as radar
systerns, to a lesser extent. The performance demonstrated by these systems are also
discussed. The study notes that informarion currently available is not sufficient to

" permit exact determination of technical parameters required of remote sensing systems
in order to achieve specific applications objectives.

The Subcommittee, however, noted the view of some delegations that this report had
some shoreomings and, in this connection, noted in particular the information brought
to its attention by the delegation of Belgiurn that angular resotution of an optical system
was proportionzl o the diameter of the aperture and inversely proportional to the
wavelength. One should bear in mind that the higher the resolution, the smaller the
object w be detected might be. It also noted that according to experience gained so far
in comparing the imaging capability of photographic systems and scanner systems, the
ratio between the photographic spatial resolution and the instantaneous field of view:
(IFOV) of a scanner as welf as television resolution was approximately between two and
three 1o one.?

The discussion of spatial resolution during the 1978 § & T Subcommittee meeting
broughr into sharp focus the different views on its significance. Those views were
summarized in the Subcommittee’s report:

In the view of seme delegarions there was mo simple or practical scientific basis for
categorizing remoze sensing data according to its epplications into global, regional and

. local classifications on the basis of spatial, temporal, spectral or radiometric resolution.
Other delegations expressed the view that although such classifications might not be
based on spectral and spatial resolution, it could be made taking into account other
parametets as well, Some delegations felt that, in any event, there was no need 1o
classify dara into global, regional and local. Still other delegations expressed the view
‘thar it was important to have such z classification and thart spatial resolution is the key
parameter for classifying remorte sensing daca.

Several delegarions were of the view that a sensing State possessing primary data about a
sensed State finer than a certain spatial photographic resolution should not disseminare
such data 10 a third Scate without the permission of the sensed State. The Soviet Union
and some other delegations suggested that the appropriate limit might be 50 metres (i
vasn photographic resolution, which meant in the definition given by the Soviet Union
“the smallest size of an objecr thar still could be seen on 2 photograph’), since open
dissetmination of dara with resolurion finer than 50 metres might affect the economic
and/or defence ioterests of sensed States. In this connection, the United States
delegarion noted thar in the course of the United States Skylab progtamme (1973-1974)
photographic imagery of several areas of the carth had been collected with photographic
resolution in the range of 15 to 20 metres. This imagery has been available and
disseminated on the same basis as Landsat dara and up to the present time the United
Stares was unaware of any difficulties having arisen. Some delegarions felt chat sarellite-
sensed primary dara, irrespective of their spatial resolution, ought to be openly
dissemmared in order to give all States equal access to all dara. Some delegations noted
that, [0 any case. primary data or analyzed informarion should be accessible to the
seised State before being disserninated to a third party. Seme delegations felt that

9U.N. Doc. A‘AC. 1057216 (6 Mach 1978). p. 7.
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dissemnination of primary data as well as analyzed information vo third parties should not
be w the detriment, economically or otherwise, of the sensed States. The United Srates
and some other delegations expressed the view that analyzed information was the wotk
product of and the property of the analyzer and therefore could not be treated in the
same manner as primary data.’?

As aresult, the S & T Subcommittee

was Not in a position ro agree upon specific recommendations on the need for
classification of data nor the maaner in which such 2 classification may be made. The
Subcommittee, however, noted the suggestion thar the work in this field initiated by
COSPAR could be continued theoretically and experimentally to gather relevane
information to refate different classes of data with various applicarions as well as further
elaboration on the relationship of system characteristics, spatial resolution, and
instantaneous ficld of view, and agreed that the Secretariat should be requested o
submit a suppiemental study thereon to the Subcommirtee for consideration ar its nexe
session.

During the 1978 session of the Legal Subcommittee, the WG made several
significant changes to the 1977 draft principles. It incorporated the S & T
Subcommittee’s definitions of ‘‘primary data’” and ‘‘analyzed information’ and added
2 new definition of the term ‘‘remote sensing of the earth,” but with the clear
understanding, as documented in footnotes, that there was no final agreement on the
definitions.’* The definitions were added as a new Principle I, and the carlier Principles
1 through XI (Appendices X and XII) were renumbered [ through XII, respectively,
and included with only minor amendments. The WG added several draft principles,
but since there was no agreement on these principles, each was set off in its entirety by .
square brackets. The new draft principles included Principle XIII on ‘‘full and
permanent sovereignty of all States and peoples over their wealth and natural
resoutces;’'* Principle XIV on ‘‘advande notification to a State whose territory will be”
sensed;’’ Principle XV on “*consultations’’ between the sensing and the sensed State;
Principle XVI on dissemination of remote sensing data or information;’” and Principle
XVII on disputes.’® The entire set of principles reported by the 1978 WG are
reproduced in Appendix XIII.s¢

d., at 7 and §. ) T T s
g, at 8,

“U.N. Doc. A/AC. 105/218 (13 April 1978), Annex 111, p. 5.

»Draft Peinciple XTH was based on the 1976 Mongolian proposal, s«pre note 35.

*Draft Principle XV was based on a working paper submitred to the WG by Mongolia, WG. HI (1978)
WP. 1.

*"Draft Principle XVI was based on a working paper submitted by Chile, Nigetia and Sierra Leone,
**Draft Principle XVII was based on a working papet submitted by Austria.

Wagre noce 54, arpp 3-8,
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Given the scope of the principles drafted, albeit without reaching any agreement at
the 1978 session of the WG, the efforts of the WG during the 1979 session of the Legal
Subcommittee centered around a consideration of several working papers submitted by
a number of Stares. 0

These working papers, which are reproduced in Appendix XIV, included:

A proposal of the USSR to establish a ptior-consent regime fot *‘primary remote- sensing
dara with a spatial tesolution of S0 meters ot finer and 0 analyzed remote- sensing
information obrained on the basis of such dara.”” The express consent of the sensed State
would be required before such data or information could be published or given to
another State:5 i

A proposaf of the USSR which would requite 2 sensing State to inform a sensed State of
the data required. and to reansfer those data 1o the sensed State by murual agreement;©

A proposal of Romania which would give the sensed State the right of access to the data
and information relating to its territory, the tight without conditions to *‘consult
recordings” relating to its tetritory, and the right to receive images at '‘reasonable
prices:’ "6

A proposal of Remania that would require “*full respect for the principle of permanent
sovereignty of all States and all peoples over their wealch and their natural resources and
for their inalienable right to dispose of them, including the right of access to
information relating to them;™'é

A proposal of the U.S. which would require a sensing State, ro the extent feasibie, to
furnish the Secretary-General information on the nature of the remote-sensing program
and the geographic area covered, would require the Secretaty-General to publish such
information, and would require the sensing State to furnish such information as soon as
practicable to any State which so requested. To the extent feasible and practicable, the .
Secretary-General would be given advance notification of a State’s intention to conduct

& remote sensing program:s

A proposal of the USSR to rewrite the definition of *‘remote sensing of the earth from
ourer space”’ as follows:

The term ‘remote sensing of the earth from outer space’ means observations and
measuremenss of energy and polarization charactesistics of self-radiation and reflected

LN, Doc. AJAC. 105/240 (10 April 1979). Annex |, pp. 12 and 13 and Annex IV, p. L.
WG, 1 (179)/WP. 1/Rev. 1.

52 G. 11T {1979)/ WP. 3.

#U.N. Doc. A/AC. 105/C. 2/L. 122 (26 March 1979).

ULN. Doc. A/AC. 105/C. 2/L. 123 (26 March 1979),

SWG, I (1979)/WP. 7.



116 JOURNAL OF SPACELAW Vol. 8, No. 2

radiation of elemenis of the land, ocezn and atmosphere of the canth in different ranges

of electomagnetic waves which facilitate the location, description of the nature and

temporal variations of patural parameters and phenorﬁena, natural resources of the
_earth, the envirtonment as well as anthropogenic objects and formarions. &

A proposal of Romania and Irag thar **dara and/or information obtained by remore
sensing of the earth concerning a natura] disaster shall be disseminated as promptly as
possible to those States affected or likely o be affected.”" 7

With respect to the principles themselves, the 1979 WG removed the square
brackets from the words “‘primary’” and ‘‘analyzed’” in Principles I, but rerained the
footnotes; added a new paragraph to Principle VITI in square brackets along the lines of
the Romania/lraq proposal on the dissemination of remote sensing datz and/or
information obtained during and affer natural disasters; and renumbered Principles
XIH, XIV. XV and XVI as Principles X VI, XIII, XIV, XV, respectively. The principles,
as they were set forth in the 1979 Legal Subcommittee report,® are reproduced in
Appendix XV.

At its 1979 session, the full COPUQS noted that despite the progress on drafting
remote sensing ptinciples, “‘several key issues remained to be agreed upon before the
draft principles could be finalized.”"® It recommended that the Secretariat continue 1ts
efforts in conjunction with COSPAR “‘to gather relevant information to relate different
classes of data with various applications as well as to elaborate further on the relationship
of system characteristics, spatial resolution; instantancous field of view modulation
transfer functions and the new concept of effective resolution element.”' 70

The § & T Subcommittee, at its 1980 session in February, continued its
consideration of ways 1o classify remote-sensing data. It concluded:

In relation ta the classification of data for the putpose of dissemination, some
delcgations reirerated the view that one of the criteria for the classification of the data
could be the types of application for which the data would be used.

Some delegarions expressed the view that there are no objective scientific or technical
reasons for classifying primary dara in some rigid fashion into cazegories which could be
subjected to different dissemnination rules,

WG I (1979)/ WP, 9.

WG, I8 (1979)/ WP, i1.

0. N. Doc. AJAC, 105/240 (10 Apzil 1979), Annex 1, pp. 7-11.

ssU.N. Doc. A/34/20 (14 August 1979), p. 7.

d. at 5. The Secretariat had submitred a follow-on report on the *'Characteristics and capabilities of

sensors for earth resvurces surveys'' for the consideration of the § & T' Subcornmiteee ar irs 1979 Session, UN,
Daoc, A/AC. 105/204/Add. 1 and Coor. I.
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Some delegations expressed the view that very lictle public information exists about
certain very high resolution earth observation systems. Unless such information is taken
into account while discussing the issue of classification of data, the Subcommirtee might
find it difficubi to arrive at concrere resulrs.?t

The Subcommittee went on to discuss the repiies it had received on its request for
possible definitions of the terms **coarse,”” **medium,”” and **fine’’ as applied to spatial
resolution in remote sensing. Based on these replies, it concluded:

In summary, the view of those Govemrents who replied was that these terms cannot be

-given precise quantitative definitions and that these concepes, which should only be
used in° a relative sense, may requite different "definitions depending upen
applications.”2

During the meeting of the Legal Subcommittee in 1980, the WG *‘agreed that it
would for the time being leave aside those principles on which tentative agreement had
already been reached and would consider the remaining principles, namely, Principles I,
VI, IX, XI, X1I, XIII, XIV, XV and XVII, with the understanding thar any of the
remaining principles could be referred to by any delegation.”’  Based on the work of an
.informal drafting group, the Legal Subcommittee was able to reach agreement on a
revised Principle VIII on the use of remote sensing primary data and/or analyzed
information in notifying other States of impending natural disasters or in assisting them
in dedling with such disasters. The newly agreed upon Principle VIII, which appears in
the latest draft of the Principles (Appendix I), reads as follows:

Remote sensing -of the earth from outer space should promote the protection of
mankind from natural disaster. To this end, States which have identified primary data
from remote sensing of the earth and/or analyzed informarion in their possession which
would be useful in helping to alert States o impending nacural disasters, or in assisting
States to deal with natural disasters should, as promptly as possible, notify those States
affected or [ikely to be ‘affected of the existence and availability of such data and/or
“information. Such data and/or information should, upon request, be disseminated as
promptly as possible. 7+ :

A foornote was added that the meaning of the term *‘natural disaster”” was ‘‘subject to
-further discussion."’ 7% Nevertheless it was clear—based on information provided by a
representative of the Office of the United Nations Disaster Relief Coordindtor
(UNDRO) and discussions of the WG—that ‘‘the concept of narural disaster normally
refers to a sudden event with catastrophic effects upon large numbets of people such as

“U.Il-\l. Doc. AfAC.IIOSIZGT{ISFebmary 1980), p. 10.
"iibid.

U,N. Doc. A/AC. 105/271 (10 April 1980), AnnexII, p. 1.
. ar 9,

1l



118 JOURNAL OF SPACELAW Vol.8,No. 2

an carthquake, flood, hurricane, tidal wave or a volcanic eruption, but it could
occasionally refer also to man’s impact upon the environment as in the case of a fire or
an aircraft accident.''76

No progress toward consensus was made during the 1680 session of the WG in its
consideration of the question relative to dissemination of data and of that concemning
the need for or method of classifying remote sensing data based on spatial resolution.

During the 1980 session of the full COPUGS, some delegations expressed concern
about the lack of progress on these questions, with one delegation expressing the view
that “‘the lack of progress in this area was due to the fact that the discussions in the
Committee and its subsidiary bodies did not taken into account the total range of earth -
ohservation  sarellites “extending from meteorological satellites to suryeillance
satellites.””” The COPUOS endorsed the request of the S & T Subcommittee, in
connection with the classification of remote sensing data, that the Intetnational Society
of Photogrammetry ‘‘review the definitions of ‘effective radiometric resolution element’
(ERRE) and ‘spatial effective resolution clement” (SERE), and to inform the
Subcommittee, at its nexe session, of more precise definitions of these concepts, if
any.”' ™ The COPUOS also urged the Legal Subcommittee to continue its efforts on
remote sensing principles at its nexe session,

Concluston

Over the past several years, the COPUOS and its Legal and § & T Subcommittees
have achieved significant progress in drafting and reaching consensus on several
important legal principles on remote sensing. Further progress has been limited, not by
a lack of technical or drafting skills on the part of delegations to the COPUQS and its
Subcommittees, bur instead because of strongly held divergent views on key issucs.
Realistically, however, the {ailure of COPUOS 10 teach a consensus on the remaining
issues has not in any appreciable way inhibited real international progress in the
widespread and effective use of our ability to view the earth from the vantage point of
space.

6fd ar 2.
U.N. Doc. A/35/20 (7 Auguse 1980), p- 6.

b1
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' APPENDIX I _
(U.N. Doc. A/AC. 1057271 {10 April 1980), Annex H, pp. 7-11)

TEXT OF DRAFT PRINCIPLES WITH RESPECT TO REMOTE
SENSING OF THE NATURAL RESOURCES OF THE EARTH AND
ITS ENVIRONMENT AS CONTAINED IN THE REPORT OF THE
LEGAL SUBCOMMITTEE ON THE WORK OF ITS 1980 SESSION

Principle I*

For the purpose of these principles with respect to rernote sensing of the natural
resoutces of the earth and its environment:2

(2) The term ‘‘remote sensing of the earth’” means '‘remote sensing of the natural -
resources of the earth and its environment.’'s

(b) The term “‘primary data’” means those primaty data which are acquired by
satellite-borne remote sensors and transmitted from a satellite either by telemetry in the
form of electromagnetic signals or physically in any form such as photographic film ot
magnetic tape, as well as preprocessed products denvcd from those data which may be
used for later analysis. '

{0) Thc term ‘‘analysed information’’* means the end-product resulting from the
analytical process performed on the primary data as defined in paragraph (b) above
combined with data and/or knowledge obtained from soutces other than satellite-botne

_ remote sensers.

Principle I1

Remote sensing of the earth from outer space and international co-operation in that
field {shall] [should] be carried out for the benefit and in the interests of all countries,
itrespective of their degree of economic or scientific development, and taking into
consideration, in international co-operation, the particular needs of the developing
COUNteies.

*The cantent, definition and necessity of the term '*analysed information’” is still to be clarified.

) "The question of the application of these principles to inteenational intergovernmental organizations will
be considered later.

:The formulation *'with respect to temote sensing of the natural resources of the earth and. its
environment’’ will be reviewed in light of the title to be given to the principles.

3This term s still subject ro further discussion. In the view of some delegations, it would be necessary in
‘the future work to further define the mcanmg of the words “‘remote sensing of the earth and its.
environment,’ : : o
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Principle Il

Remote sensing of the earth from outer space [shall] [should] be conducted in
accordance with intemational law, including the Charter of the United Nations and the
Treaty on Principles Governing the Activities of States in the Exploration and Use of
Quter Space, including the Moon and Other Celestial Bodies, and the relevant
instruments of ITU.

Principle IV

1. States carrying out programmes for remote sensing of the earth from outer space
[should} [shall] promote-international co-operation in these programmes. To this end,
sensing States [should] [shall] make available to other States opportunities for
patticipation in these programmes. Such participation should be based in each case on
equitable and mutually acceptable terms due regard being paid to principles. . .

2. In order to maximize the availability of benefits from such remote sensing data,
States are encouraged to.consider agreements for the establishment of shared regional

facilities.
Principle V

Remote sensing of the earth from outer space [should] [shall] promote the
protection of the natural environment of the earth. To this end States participating in
remote sensing [should] [shall} identify and make available information useful for the
prevention of phenomena detrimental to the natural environment of the earth,

Principle VI

States participating in remote sensing of the earth from outer space [should] [shall]
make available technical assistance to other interested States on mutually agreed terms.

Principle VII

1. The United Nations and the relevant agencies within the United Nations system
should promote international co-operation, including technical assistance, and play 2
role of co-ordination in the area of remote sensing of the carth.

2, Srates conducting activities in the field of remote sensing of the earth [shall]
[should] notify the Secretary-Genetal thercof, in compliance with article XI of the
Treaty on Principles Governing the Activities of States in the Exploration and Use of
Outer Space, including the Moon and Other Celestial Bodies.
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Principle VIII

Remote sensing of the earth from outer space should promote the protection of
mankind from natural disaster.** To this end, States which have identified primary
data from remote sensing of the earth and/or analysed information in their possession
which would be useful in helping to alert States to impending natural disastets, or in
assisting States to deal with natural disasters should, as promptly as possible, notify
those States affected or likely to be affected of the existence and availability of such data
and/or information. Such data and/or information should, upon request, be
disseminated as promptly as possible.

Principle IX!

. Taking into account the principles II and HI above, remote sensing data or
information derived therefrom [shall] [should] be used by States in a manner
compatible with the legitimate rights and interests of other States. *, ** '

Principle X

States participating in remote sensing of the earth either directly or through
relevant international organization [shall] [should] be prepared to make available to the
United Nations and other interested States, particularly the developing countries, upon
their request, any relevant technical information involving possible operational systems
which they ate free to disclose. :

Principle X1

[States [shall] {should] bear international responsibility for [national] activities of
remote sensing of the earth [irrespective of whether] [where] such activides are carried
out by governmental [or non-governmental] entities, and [shall] [should} [guarantee
that such activities will] comply with the provisions of these principles.]

*Some defegations were of the view thar, for the sake of consistency it was necessary to consider this
principle in the light of draft principles Il and HI.

**A delegation reserved its position on removing the square brackers around the words “‘in a manner
compatible with'* and on the deletion of the words "*not’’ and “*to the detriment of ™

***The meaning of this term is subject ro further discussion.

1Should be considered in connexion with the formularion of a principle on dissemination of data or
information and subject to later discussion of the terms *“information” and *‘data.””



122 JOURNAL OF SPACELAW Vol. 8, No. 2

Principle XI1

A sensed Seate [shall] [should] have timely and non-discriminatory access to
primary data obtained by remote sensing of the earth from outer space, concerning its
territory, on [agreed] reasonable terms and [no later than| [before] access ks granted to
any third State?, 2 [To the greatest extent feasible and practicabic ] this principle shall
also apply to analysed information. |

! Prinaple X111

[[A State which intends to conduct remote sensing of the earth from outer space
shall give advance notification to the States whose territory will be sensed.] [A State
{intending to conduct] [conducting] remote sensing activities of the carth from outer
space shall notify the Secretary-General of the United Nations and fupon request] the
States whose territory is intended to be covered by such activities [to the fullest extent
feasible and as soon as practicable] of the intended launch, {natute of the] mission,
duration and coverage of such activities. The Secretary-General shall publish
information thus received.]] :

Principle X1V

[A State carrying out remote sensing of the earth [shall] {should] without delay
consult with a State whose territory is sensed upon request of the latter in regard to such
activity, [in particular dissernination of dara and information,} in order to promote
internattonal co-operation, friendly relations among States and to enhance the mutual
benefits to be derived from this activity.]

Principle XV

[States cartying out remote sensing of the earth shall not, without the approval of
the States whose tetritories are affected by these activities, disseminate or dispose of any
daa or information on the natural resources of these States to third States, international
organizations, public or prrvatc entities. ]

Principle XVI

[Withour prejudice to the principle of the freedom of exploration and use of outer
space, as set forth in article I of the Treaty on Principles Governing the Activities of
States in the Exploration and Use of Outer Space, including the Moon and Other
Celestial Bodies, remore sensing of the earth [should) {shall] be conducted with respect

*The question of from which States access to and provision of data should be obtained, needs further
consideration.

Subject to review in the light of the discussion on access by third Stares.
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for the principle of full and permanent sovereignty of all States and peoples over their
own wealth and natural resources [with due regard to the rights and interests of other
States and their natural and juridical persons in accordance with international faw] [as
well as their inalienable right to dispose of their patural resources] [and of information
concerning those resources]].

Principle XVII

[Any dispute that may arise with respect to the application of [activities covered by]
these principles fshall] [should] be resolved by prompt consultations among the parties
to the dispute. Where a mutually acceptable solution cannot be found by such -
consultations it (shall] [should] be sought through other [established] [existing]
procedures for the peaceful means of settlement of disputes mutually agreed upon by
the parties concerned.]”

APPENDIX II
(U.N. Doc. A/AC. 105/111 (14 Feb. 1973), pp. 11-12)

USSR PRELIMINARY DRAFT OF LEGAL PRINCIPLES TO BE
APPLIED BY STATES UTILIZING SPACE TECHNOLOGY IN
EXPLORING THE RESOURCES OF THE EARTH

1. Activities connected with the exploration of the natural resources of the earth by
means of space technology shall be conducted in conformity with the principles of
international law, including the United Nations Charter, and in the interests of peace
and progress for all peoples.

2. States which utilize space technology for the purpose of exploring the resources
of the earth shall undertake to respect the sovereignty of other States and, in particular,
their inalienable right to control their own natural resources as well as information
concerning such resources, ‘

3. International co-operation in the utilizatton of space technology for the purpose
of exploring the natural resources of the earth must promote the independent economic
development of all States and shail be based on respect by States for each other’s
interests.

4. A State which engages in exploration of the natural resources of the earth by
means of space technology and, in the course of such activities, obtains information

*Subject to review in the light of the full sec of agreed principles and a decision on the legal nature of the
principles.
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concerning the natural resources of another State shall be required to transmir such
information to the latter State under murtually acceptable conditions.

5. A State which, by means of space technology, obtains information concerning
the natural resources of another State shail not be entitled to make such information
public or transmit it to a third State or international organization without the express
consent of the State to which these natural resources helong ot to urilize the information
in any other manner to the deiriment of the latter State,

APPENDIX Il
(UN. Doc. A/AC. 105/C.1/WG.4/L.6 (28 Nov. 1973), pp. 13 and 14)

SUBMISSION OF CANADA TO THE COPUQS SECRETARIAT ON
““POSSIBLE OPTIONS'' ILLUSTRATING RIGHTS AND
OBLIGATIONS REGARDING THE THREE PHASES OF REMOTE
SENSING BY SATELLITE

Sensing phase
(1) Complete freedom for sensing States and an absence of rights for sensed States;

(2) A night for sensed States to be informed that their territories are being sensed,
with a concomitant duty for the sensing States fully to disclose information about theit
programmes-but without the right for sensed States to object;

(3) A right for sensed States to participate in programme formulation and
implementation;s -

(4) A right for sensed States to be informed while the sensing is taking place, and to
object on the grounds that it would be contraty to the national interest to reveal certain
features of their territories:

(5) A requirement of the sensed States’ consent before sensing.

Receips of raw data and processing phase

(1) An absence of rights for sensed States to determine whether, o whom and

under whar conditions raw data pertaining to their territories will be distributed for

processing;

(2) Universal and expeditious dissemination of all raw data by sensing States;

$This option might also be considered under subsequent phases.
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(3) Priority of access by sensed States to raw data pertaining to their tettitories,
involving the right to receive such data as soon as they become available to the sensing
States; :

(4) Exclusive rights for sensed States in raw data pertaining to their territories,
including the right to determine their distribution.

Dissemination and interpretation of processed data
(1) Universal and expeditious dissemination by sensing States of all processed data;

(2) Priority of access by sensed Strates to processed data pertaining to their
territories, involving the right to receive such data as soon as processed;

(3) Exclusive rights for sensed States to receive processed data pertaining to their
ternitories and to detetmine their dissemination;

(4} Universal and expeditious dissemination by States which have developed
advance interpretation methods of information regarding such methods.

APPENDIX IV
(U.N. Doc. A/AC. 105/133 (6 June 1974), Annex IV, pp. 1-3;
U.N. Doc. ATAC. 105/C.2/L.73)

TEXT OF DRAFT OF ARGENTINA ON INTERNATIONAL
AGREEMENT  ON ACTIVITIES CARRIED OUT THROUGH
REMOTE-SENSING SATELLITE SURVEYS OF EARTH
RESOURCES

The States Parties to the present Agreement:

Conmsidering that there is an urgent need for over-all surveys of earth resources by
means of remote sensors installed in satellites and that the expected benefits will only be
obtained through a general international convention and agreements on collaboration,

Further considering thar the principal economic assets of any country are human
~and natural resources, provided that these are identified and used,

Convinced that the promise of such benefits raises legal problems which must be
solved withour delay,

Reaffirming that these new techniques will act as an effective stimulus to economic
and social development, and materially contribute to the welfare of all mankind by
enabling the inventory. planning, development, exploitation and conservation of
natural resources ro be undertaken on the basis of international co-Operation.
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Bearing in mind United Nations General Assembly resolution 2600 (XXIV) of 16
December 1969, which is concerned, in particular, with the techniques of remote earth
resources surveying, and requests greater intermational co-operation with a view to
reaping practical benefits from the new technology, ' '

Believing that the rights of the States to which the resources belong should be
established at the international level in relation to collective consumption requirements,

Recalling United Nations General Assembly resolution 1314 {XIII) of 12 December
1958, which declares that the petmanent sovereignty of peoples and nations over their
natural wealth and resources is a basic constituent of the right to self-determination.

Inspired by the Treaty on the Principles Governing the Activities of States in the
Exploration and Use of Outer Space including the Moon and Other Celestial Bodies, of

27 January 1967,
Have agreed on the following:
Article I

~ The techniques of remote-sensing satellite inventory and study of earth resources
shall be used in close international co-operation for the benefit of all mankind.

Article 2

Until such time as some other appropriate body is available, the United Nations
Secretariat shall be responsible for the functions of planning, consultation, information,
inventorying and co-ordination of such activities in the initial stage to meet immediate
needs, with 2 view of internationalizing over-all sutveys of resources.

Article 3

A data bank shall be established for that purpose, to which all States shall have
access. When appropriate, the data bank shall disseminate on a wotld-wide basis the
findings and practical results in respect of the use of such techniques to inventory and
survey earth resources, with special refetence o the interests and needs of the developing
countries.

Article 4

The programmes for world-wide remote sensing will prevent the exploitation of
natural resources from causing the spoliation or destruction of the environment, and will
make for the preservation of 2 satisfactoty balance through the increase of renewable
resources in those areas which are best able to help mainrain it.
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Article 5

Until remote-sensing satellite surveys of earth resources have been placed on an
international footing, the activities of the States which undertake such surveys must be
“based on the principle of equality between States and of the honourable fulfilment of
international commitments, as well as the other principles of international law regarding -
friendly relations and co-operation between States.

Article 6

Surveys of natural resources and their findings with respect to the sea beyond State
jurisdiction or of the ocean floor and subsoil beyond the limits of national jurisdiction
shall be transmirtted to the dara bank. If the surveys involve the national territory and
jurisdictional waters of one or more States, the facts and findings shall be promptly
communicated to the State or States concerned and wansmirtted to the data bank.

Article 7

The principle of equality of rights and the self-determination of peoples embraces
not only the right to internal sovereignty and independence, but also the economic
aspect of the freedom to use and distribute their wealth, whereby the peoples may
exercise their legitimate and exclusive rights over their natural resources. By virtue of this
principle, the States shall exchange information among themselves on the discovery of
new areas or of imporved methods of exploiting natural resources, and shall transmit
such information to the data bank.

Article 8

The exploitation of the natural resources of each State in its tertitory and in its
jurisdictional waters shall be governed solely by national laws and regulations. Efforts
shall be made by means of international agreements to improve the distribution of the
resources and to plan concerted action to meet collective consumption requirements,
with respect to the basic elements for subsistence essential raw materials and natural
processes the knowledge of which would raise mankind's level of living.

APPENDIX ¥
(U.N. Doc. A/ACTI057133 (6 June 1974), Annex IV, pp. 35
U.N.Doc. A/AC. 105/122)

PROPOSAL OF BRAZIL ON TREATY ON REMOTE SENSING OF
NATURAL RESOURCES BY SATELLITES

1. National and international programmes for remote sensing of natural resources
by satellites shall promore international co-operation and their implementation shall
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benefit and serve the interests of all countries, taking especially into consideration
benefits to and the interests of the developing countries.

2. States Parties shall carry out activities of remote sensing of natural resources by
satellites in accordance with international law, including the Charter of the United
Nations, the Treaty on Principles Governing the Activities of States on the Exploration
and Use of Outer Space, including the Moon and Other Celestial Bodies, and the
principles contained in the resolutions of the United Nations General Asembly
concerning permanent sovereignty of peoples and nations over their natural resources, in
particular resolutions 1803 (XVII), of 14 December 1962, and 2158 (XXI), of 2
November 1966. :

3. States Parties shall refrain from undertaking activities of rcmote sensing of
natural resources belonging to another State Party, including the resoutces located in
matitime areas under national jurisdiction, without the consent of the latier.

4. States Parties are entitled to take measures, in accordance with international law,
to protect their territory and maritime areas under their jurisdiction from remote sensing
activities for which they had denied their consent.

5. States Parties whose territory and maritime areas under their jurisdiction are the
object of remote sensing of natural resources are entitled, if they so request, to
participate in those activities.

6. States Partics whose territory and maritirmie areas under their jurisdiction are the
object of remote sensing of natural resources are entitled to full and unrestricted access
to all data obtained through those activities.

7. States Parties obtaining information relating to the natural resources of another
State Party through remote sensing shall neither divulge such information nor transmit
or transfer it in any manner to a third State, international organization or private entity,
without the express authorization of the State Party to which the natural resources
belong, nor can they utilize the information thus obtained ro the detriment of the
latter. '

8. States Parties shall refrain from soliciting, accepting and, in any manner,
teceiving from a third State, international organization or private entity, information
regarding the natural resources of another State Party obtained through remote sensing
without the express authorization of the State Party to which the natural resources
belong; nor can they utilize such information to the detriment of the latter.

9. States Parties possessing the technological capability for remote sensing shall
endeavour to assist other States Parties lacking this technology in the implementation of
national programmes for surveying natural resources planned by the latter,
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10. States Parties acknowledge the right of all States to participate fully in activities
of remote sensing of natural resources of terrestrial and maritime areas outside national
sovereignty of jurisdiction, as well as the need to guarantee free access to information
obtained through these activities.

1. States Parties shall be held internationally responsible for national activities of
remote sensing of natural resources, irrespective of whether such activities are catried out
by governmental or non-governmental entities, and shall guarantee that such activities
will comply with the provisions of the present treaty.

12. Disputes resulting from activities of remote sensing of natural resources shall be
resolved in accordance with the methods envisaged in Atticle 33 of the Charter of the
United Nations.

13. States Parties ate entitled to conclude agreements in conformity with
stipulations of the present treaty.

14. Nothing in these articles shall affect the rights and obligatibns contracted by
States Parties through bilateral or regional agreements.

APPENDIX VI
(U.N. Doc. A/AC, 105/133 (6 June 1974), Anaex IV, pp. 5 and 6;
U.N. Doc. AfAC. 105/L.69)

DRAFT OF FRANCE ON PRINCIPLES GOVERNING REMOTE
SENSING OF EARTH RESOURCES FROM OUTER SPACE

1. Outer space may be used freely by all States, without any discrimination, under
conditions of equality and in accordance with international law, including the United
Nations Charter and the 1967 Outer Space treaty, for engaging in the remote sensing of
earth resources exclusively for peaceful purposes.

2. Such use shall, in particular, respect the principle of the sovercignty of States,
with special reference to the right of permanent sovereignty of peoples and nations over
their wealth and resources as a basic constituent of their right to self-determination, in
accordance with the principles laid down in United Nations General Assembly
resolutions 1803 (XVII) of 14 December 1962 and 2158 (XXIT) of 25 November 1966.

3. Remote sensing of earth resources from outer space shall be carried out for the
good and in the interests of all countries, whatever their state of economic or scientific
development, and the results of such activity should contribute to an improvement in
the balance of the natural environment,
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4. Every State engaging in remote sensing of earth resources from outer space shall
inform the Secretary-General of the United Nations of the date, dusation, nature and
objectives of that activity and of the areas which may be affected. In addition, every
State whose territory or territorial sea is affected by remote sensing shall receive prior
notification thereof from the State, States, or international organization responsible for
such activity.

5. (1) Every State tetritorially affected by remote sensing of earth resources shall
have the right, if it so requests, to participate therein on fair and reasonable terms. (2)
Use of the documents resulting from a remote-sensing operation may not be granted to
third parties, whether Governments or private persons, without the consent of the State
whose territory is affected.

6. Whete remote-sensing activities cover land or sea areas outside the jurisdiction of
States, all States shall have the right to participate therein on fair and reasonable terms;
they shall also have the right to receive the results of such activities, on the same terms,
within the framework of an organized system of international co-operation.

APPENDIX VII
(UN. Doc. A/AC. 105/133 (6 June 1974), Annex IV, pp. 9and 10;
U.N. Doc. A/AC. 105/C.2/L.99 (27 May 1974))

WORKING PAPER OF FRANCE AND USSR ON DRAFT
PRINCIPLES GOVERNING ACTIVITIES OF STATES IN THE
FIELD OF REMOTE SENSING OF EARTH RESOURCES BY MEANS
OF SPACE TECHNOLOGY

1. Outer space shall be free for use by all States, without discrimination of any kind
on a basis of equality and in accordance with international law, including the United
Nations Charter and the 1967 Quter Space Treaty, for carrying out remote sensmg of
earth resources exclusively for peaceful purposes.

2. Such use shall, in particular, respect the principle of the sovereignty of States and
especially the right of peoples and States to exercise permanent sovereigney over their
wealth and resources as a basic element of their right to self-determination as well as -
their inalienable right to dispose of their natural resources and of information
concerning those resources.

3. Activities in the field of remote sensing of earth resources from outer space and
international co-operation in that field shall be cartied out for the benefit and in the
interests of all countries, itrespective of their degree of economic or scientific
development, and their results should contribute to an improvement in the balance of
the natural environment.



1980 U.N. PRINCIPLES ON REMQTE SENSING . 131

4. A State engaged in the exploration of natural resources by means of space
technology which, in the course of such activities, obtained information on the natural
tesources of another State must transmit such information to the latter State on
mutually acceptable terms,

5. (2} Any State whose territory is affected by activities connected with the remote
sensing of earth resources may, in agreement with the State conducting the remote
sensing, participate in those activities on equal and mutually acceptable terms.

(b) A State which obtains information concerning the natural resources of
another State as a result of remote sensing activities shall not be entitled to make it
public without the clearly exptessed consent of the State to which the natural resources
belong or to use it in any other manner to the detriment of such State, Documentation
resulting from remote sensing activities may not be communicated to third parties,
whether Governments, international organizations of private petsons, without the
consent of the State whose territory is affected.

(c) Exception from the principle contained in subparagraph (b) above is made for
information or natural disasters and phenomena which can be detrimental to the
environment in general.

6. All States shall be entitled on equal and muruazlly acceptable terms to receive
and process data resulting from activities in the remote sensing of areas situated outside
the national jurisdiction of any State. They shall also be entitled to access, on the same
terms, to the results of such actdvities within the framework of institutionalized
internationa! co-operation.

7. Every State conducting activides in the field of remote sensing of earth resources
shall inform the Secretary-General thereof, in accordance with acticle XI of the Outer
Space Treaty. '

APPENDIX VIII
(U.N. Doc. A/C.1/1047 (October 1974))

TEXT OF JOINT PROPOSAL OF ARGENTINA AND BRAZIL ON
DRAFT BASIC ARTICLES FOR A TREATY ON REMOTE SENSING
OF NATURAL RESOURCES BY MEANS OF TECHNOLOGY

The States Parties to this Treaty:

Considering that the global research of earth resources by means of space
technology s an effective way of determining the existence and the location of these
resources, as well as the possibilities of increasing them, with 2 view to cope with the
growing scarcity of food and raw materials;
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Considering further that the main economic assets of every State are its human and '
narural resources;

Convinced that the new techniques of remote sensing of carth resources, as an
effective stimulus for economic and social development, will admittedly contribute to
the well-being of humanity as a whole, and allow for international co-operation, taking
particularly into account the needs and interests of the developing countries;

Conscious of the multiple and relevant international effects derived from the use of
the technology of remote sensing of earth resources, which create legal problems that
* require an immediate and equitable solution in the framework of a general treaty and
agreements on mutual co-operation;

Reaffirming the principles contained in the United Nations General Assembly
resolutions concerning the permanent sovereignty of peoples and nations over their own
natural resources, in particolar resolutions 1803 (XVII) of 14 December 1962 and 2158
{XXI) of 25 November 1966;

Desiring to safeguard the exercise of the sovereign rights of States over their own
narural resources;

Taking into account the principles of international law, the Charter of the United
Nations and the Treaty on Principles Governing the Activities of States in the
Exploration and Use of Outer Space, including the Moon and Other Celestial Bodies;

Have agreed on the following:
Article I

National and international programmes for remote sensing of natusal resources by
meians of space technology shall promote international co-operation and their
implementation shall benefit and serve the interest of all mankind, taking especially
into consideration benefits to and the interest and needs of the developing countries.

Article IT

States parties shall carry out activities of remote sensing of natural resources by
means of space technology in accordance with the principles of intemational law, the
Charter of the United Nations and the Treaty on Principles Governing the Activities of
States in the Exploration and Use of Qurer Space, including the Moon and Other
Celestial Bodies.
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Article III

Programmes for world-wide remote sensing shall take into account the need to
‘prevent the exploitation of natural resources from causing the spoliation or destruction
of the environment.

Article IV

Activities of remote sensing of natural resources by means of space technology must
be based on the principle of sovereign equality of States and of the honourable
fulfilment of international commitments, as well as other relevant principles of
international law regarding friendly relations and co-operation among States. The
principles of sovereign equality of States and self-determination of peoples embrace not

- only the right to internal sovereignty and independence, bur also the economic aspect of
the freedom to use and distribute their wealth, whereby peoples may exercise their
legitimate and exclusive sovereign rights over their own natural resources.

Article V

States parties shall refrain from undertaking activities of remote sensing of natural
resources belonging to another State party, including the resources located in maritime
areas under national jurisdiction, without the consent of the latter.

Article VI

States parties will take all measures authorized by international law to protect their
territory and maritime areas under their jurisdiction from remote sensing activities for
which they had denied their consent. : '

Article VII

States pardies which have given consent for their territory and maritime areas under
their jurisdiction to be the objects of remote sensing of nanzral resources are entitled to
participate in those activities in 2 manner to be decided upon by specific arrangements
between the parties concerned, which will include the guarantee of technical assistance
to be provided by the sensing State to the sensed State during the whole process of these
activities.

Arucle VII

States parties whose territory and maritime areas under their jurisdiction are the
object of remote sensing of natural resousces are entitled to full and unrestricted access
to all dara obtained through those activities.
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Article IX

States parries obtaining information relating to the natural resources of another

State party through remote sensing shall neither divulge such information not transmit

~ or transfer it in any manner to a third State, international organization or private entity,

without the express authotization of the party to which the natural resources belong, nor
can they utilize the information thus obtained to the detriment of the latter.

Article X

States patties shall refrain from soliciting, accepting ot, in any manner, recetving
from a third Stare, international organization or private entity, information regarding
the natural resoutces of another State party obtained through remote sensing without
the express authorization of the State party to which the natural resources belong, nor
can they utilize such information to the detriment of the latter.

Article XI

States parties possessing the technological capability of remote sensing shall
endeavout to assist other States parties lacking this technology in the implementation of
national programmes for surveying natural resources planned by the lateer.

Article XiI

States parties acknowledge the right of all States to participate fully in activities of
remote sensing of matural resources of tertitonial 20d maritime areas outside national
sovereignty of jurisdiction, as well as the need to guarantee free access to all information
obtained through these activities.

Article X111

Statcs parties shall be held internationally responsible for national activities of
remote sensing of natural resources, irrespective of whether such activities are carried out
by governmental or non-governmental entities, and shall guarantee that such activities
will comply with the provisions of the present treaty.

Article X1V

Disputes resulting from activities of remote sensing of natural resources shall be
resolved in accordance with the methods envisaged in Article 33 of the Charter of the
United Nations,

Article XV

States parties are entitled to elaborate international agreements confirming,
completing and developing the provisions of the present treaty,
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Article XVI

Nothing in this treaty shall affect the rights and duties contracted by States parties
through bilateral or regional agreements. '

APPENDIX iX
{U.N. Doc. A/AC. 105/C.2/L.103 (February 1975);
Press Release USUN 10 (75) (19 February 1975))

WORKING PAPER BY THE UNITED STATES ON THE
DEVELOPMENT OF ADDITIONAL GUIDELINES ON REMOTE
SENSING OF THE NATURAL ENVIRONMENT OF THE EARTH

FROM OUTER SPACE
Possible Preambular Provisions:

Recalling the provisions of the Treaty on Principles Governing the Activities of
States in the Exploration and Use of Outer Space, Including the Moon and Other
Celestial Bodies, :

Reaffirming that the commo interest of mankind is served by the exploration and
use of outer space for peaceful purposes,

Considering that intemnarional cooperation in the continuing development of
technology enabling mankind to undertake remote sensing of the natural environment
of the Earth from outer space may provide unique opportunities for all peoples to gain
useful understanding of the Earth and its environment,

Recognizing thae the most valuable potential advantages to mankind from these
technological developments, including among others preservation of the environment
and effective management and control by States of their natural resources, will depend
on the sharing of data and its use on a regional and global basis.

Source: Statement by Ronald Stowe, United Srates representative to the Legal.
Subcommittee of UNCOPUOS. Press Release USUN 10 (75) February 19th, 1975,

Possible Operative Provisions:

I. Remore sensing of the natural environment of the Earth from outer space shall be
conducted in accordance with the principles of the United Nations Charter, the Treaty
on Principles Governing the Activities of States in the Exploration and Use of Outer
Sp-ace‘. Including the Moon and Other Celestial Bodies, and other generally accepted

~ principles of international law relacing to man’s activitics in outer space.
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II. Satellites designed for remore sensing of the natural environment of the Earth
shall be registered with the Secretary-General of the United Nations in accordance with
the Convention on the Registration of Objects Launched into Cuter Space. States shall
as appropriate inform the Secretary-General of the progress of such remote sensing space
programs they have undertaken.

III. Remote seasing of the natural environment of the Earth from outer space
should promote inter aliz (a) international cooperation in the solution of international
problems relating to natural resources and the environment, (b) the development of
friendly relations among States, (c) cooperation in scientific investigation, and (d) the
use of outer space for the benefit and in the interest of all mankind.

IV. States undertaking programs designed for remote sensing of the natural
environment from satellites shall encourage the broadest feasible international
participation in appropriate phases of those programs.

V. States receiving data directly from satellites designed for remote sensing of the
natural environment of the Earth shall make those data available to interested States,
international organizations, individuals, scientific communities and others on an
equitable, timely, and nondiscriminatory basis. To enhance the ability of all States,
organizations and individuals to share in the knowledge gained from remote sensing of
the natural environment from outer space, States should publish catalogues or other
apptopriate listings of publicly available data which they have received directly from
such remote sensing satellites.

VI States receiving - data directly from such remote sensing satellites shail ensure in
patticular that data of a sensed area within the territory of any other State are available
to the sensed State as soon as practicable, and in any event as soon as they are available
to any State other than the sensing States. States owning such remote sensing saceflites
shall facilitate the direct reception of data from those satellites by other interested States
when technically possible and on equitable terms.

VII. States engaged in such remote sensing programs shall within their capabilities
endeavor to assist on an equitable basis other interested States, organizations and
individuals to develop an understanding of the techniques, potential benefits and costs
of remote sensing. Such assistance could include the provision of opportunities to learn
what data are available, how to handle and interpret the data, and, where appropriate,
how to applv the knowledge gained to meet national, regional and global needs.

VIIL. States should cooperate with other States in the same geographical tegion in
the use of data from such remote sensing programs, whether regional or global in
nature, 10 promote the common development of knowledge about that region,

IX. States which undertake such remote sensing programs should encoutage
relevant international organizations to which they belong to assist other member States
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in acquiring and using data from those programs so thar the maximum number of States
can share in potential benefits which may result from the development of this
rechnology,

; APPENDIX X
(U.N. Doc. ATAC. 105/171 (28 May 1976) Annex III, pp. 2 & 3)

DRAFT PRINCIPLES ON REMOTE SENSING FORMULATED BY
WORKING GROUP 11t OF THE LEGAL SUBCOMMITTEE AT ITS
1976 MEETING '

Principle I2

Remote sensing of [the natural resources of the earth] [and its environment] from
outer space and international co-operation in that field [shall] {should] be carried our for
the benefit and in the interests of all countries [mankind], irrespective of their degree of
economic or scientific development, and taking into consideration, in international co-
operation, the particular needs of the developing countries.

Principle ITb

Remote sensing of [the natural resources of the carth] {and its environment] from
outer space [shall] {should] be conducted in accordance with international law,
including the Charter of the United Nations and the Treaty on Principles Governing the
Activities of States in the Exploration and Use of Outer Space, including the Moon and
other Celestial Bodies.

Principle ITIc

1. States carrying out programmes for remote sensing of [the natoral resources of
the earth] fand its environment} from outer space [should] {shall] promote intetnational
co-operation in these programmes. To this end, sensing States [should] [shall] make
available to other States opportunities for participation in these programmes. Such
participation should be based in each ease on equitable and mutually acceptable terms
due regard being paid to elements. . .

4Based on common element (a) of para. 7 of annex 1 1o A/AC. 105/147.
bBased on common element (b} of para. 7 of annex Il 1o A/AC. 105/147.

“Based on common element (c)-(d) of para. 7 of annex IH w0 A/AC. 105/147.
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2. In order to maximize the availability of benefits from such remote sensing data,
States ate encouraged to consider agreements for the establishment of shared regional
facilities.

Principle Tvd
Remote sensing [of the natural resources of the carth] [and its environment] from
outer space [should] [shall} identify and make available information useful for the
prevention of phenomena dettimental to the natural environment of the carth,

Principle Ve

States participating in remote sensifig of [the natural resources of the earth] [and its
environment] from outer space [should] [shall}] make available technical assistance to
other interested States on mutually agreed terms.

APPENDIX XI
(U.N. Doc. A/AC. 105/C.1/1.94 (15 February 1977))

WORKING PAPER SUBMITTED BY USSR ON QUESTIONS
RELATING TO REMOTE SENSING OF THE EARTH BY
SATELLITES

T

There is as yet no generally accepted definition of the term *‘natural resources of

the earth.”
The following definition of the term is suggested in this paper:

The term ‘‘natural resources of the earth’’ refets to natural resources which form
part of the whole aggregate of natural conditions of man's existence and important
components of his natural environment and which are used in the process of social
production in order 1o meet the material and cultural needs of sociery.

This definition is so broad and all embracing that virtually any information
concerning the earth obtained by various means (including means employed in space)
can be regarded as informarion which is used for the purpose of investigating the natural
resources of the earth,

dBased on common element (¢) of para. 7 of annex Il to A/AC. 105/147.

©Based on a2 new common clement identificd by the Working Group at the present session of the
Subcommittee.
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The rterm “‘remote sensing of the earth by satellites’” refers to observations and
measurements of the energy and polarization characteristics of the inherent and
reflected radiation of elements of the land and ocean areas and armosphere of the earth
in different ranges of electromagnetic waves which are of assistance in describing the
location, nature and time variation of natural parameters and phenomena, of natural
resources of the carth, of the environment and of man made objects and formations.

What this definirion means in effect is that, in and of itself, ‘‘remote sensing of the
earth by satellites” does not as a rule make it possible to obtain desz on natural resounrces
in a given area withour undertaking extensive and often costly work with ground and
aircrafe devices in order to obtain the necessary 2 préors and 2 posterior information.

Thus two conclusions may be drawn:

(1) Any information about the earth obtained by remote sensing with the use of
means employed in space may be treated as information relating to investigation of the
natural resoutces of the eatth:

(2) No information concerning the carth obtained by remote sensing by satellites
makes it possible in and of itself to obtain d#za on natural resources but can be used only
Jor investigating the natural resources of the earth in combination with mformauon
obtained by means other than those employed in space.

In this connexion, discussion of the legal regulation of activities of States in the
field of remote sensing of the earth by satellites suggests the following alternatives:

Rejection of any regulation of activities involving the dissemination and use of
information obtained by means employed in space for investigating the earth;

The formulation of legal norms regulating activities of States involving the
dissemination and use of any information cbtained by means of remote sensing of the .
earth by satellite.

Neither of these alternatives is practicable because they are both too extreme.

Rejection of any legal regulation could lead, as discussion of the subject in the
United Nartions shows, to violation: of the sovereign rights of any State to dispose of its
natural resources and of information concerning them.

On the other hand. the acceptance of legal norms regulating all activities of States
in this field could lead ro unjustified curmailment of the amount, and lessening of the
effectiveness of the use, of information obtained by satellite in fields of such great
importance for all mankind as hydrometeorology, oceanography, and sun-earth
relationships, which are virtually unrelated to the problems of sovereignty.
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For this reason it scems appropriate to suggest a conventional division of -
information concerning the earth obtained by sartellite into that which is subject to legal
régulation and that which s not, on the basis of the possibility of obtaining from the
information in question data for the study of natural resources affecting the sovereign
tights of States.

Within the framework of this discussion, the conventional division of the
descriptive information concerning the earth which is obtained from outer space in the
visible spectrum could be the following:

- —"“Global"’ information, with space resolution ranging from scveral hundred
metres to sevetal kilometres, and covering distances: ranging from several hundred
kilometres to 2,000-3,000 kilometres;

—**Regional’” information, with space resolution ranging from 50-100 to 300-500
metres, and covering distances ranging from 180-200 to 600-800 kilomettes;

—"“Local’’ information, with space resolution ranging from several metres to 30-50
mettes, and covering distances of less than 150-180 kilometres.

With a view to effectively meeting the needs of the world community for space
information concerning the earth, it is suggested that information of a “‘global” and
“‘regional’’ character should be freely disseminated. It is also suggested that the free
dissemination and utilization of ‘“global’” and *‘regional’’ information should nor lead
to violations of the sovercign rights of States to their narural resources and to
information concerning those resources.

At the same time, an analysis of foreign and national research on the question of
the study of the earth’s natural resources by means of space technology (conducted by
organs of the United National Outer Space Committee and in organizations in the
USSR, the United States and other States) shows that, for the practical solution of the
gteat majority of problems connected with the investigation of natural resources, users
basically need information of a **local’’ character with space resolution of the order of 10
to 50 metres.

In fact, it will be seen from an analysis of the number of problems which can be
solved with the help of space information as a function of the space resolution of the
images (see figure 1) that in practice for most important problems what is required is
pictures with a resolution of 10-50 metres. The graph in figure 1 reflects the space
information requirements of such branches of the economy as: geology, agriculture and
forestry, land improvement and water management, geography and cartography,
fisheries and oceanography. These requirements will naturally differ from branch to
branch and from country to country. It may be said, however, that the general trend
shown in figure 1 will continne,
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This means that it is information with resolution of 10-50 metres which will have
the greatest effect on the most sensitive branches of the economy of the majority of
States and their sovereign rights to-their natural resources and to information on those
resources.

Consequently, the dissemination by States of “‘local’” information concerning the
carth obtained from outer space with resolution of more than 50 metres should
undoubtedly be subject to legal regulations in accordance with the principles already
cxpounded by the USSR,

In view of the special needs of oceanography and fisheries, it should be possible to
agree to the free dissemination of information relating to international waters with a -
resolution of not more than 10 metres. ‘

The discussion of these proposals in the organs of the United Nations Quter Space
Committee should make it possible to clarify and reconcile views concerning such a
division of information, and subsequently to spell out and embody this division in a
suitable legal instrument (treaty, agreement, principles).

APPENDIX X11
(U.N. Doc. A/AC. 105/196 (11 April 1977), Annex III, pp. 4-6)

ADDITIONAL DRAFT PRINCIPLES ON REMOTE SENSING
FORMULATED BY WORKING GROUP Il OF THE LEGAL
SUBCOMMITTEE AT ITS 1977 MEETING

[For Principles I through V formulated at the Working Group’s 1976
meetmg see Appendix X]

Principle VI

L. The United Nations and its relevant specialized agencies [and the International
Atomic Energy Agency] [should] [shall] promote international co-operation, 1ncIudmg
technical assistance,? and play a role of co-ordination in the area of remote sensing of
[the natural resources of the earth] [and its environment],

2. States conducting activities in the field of remote sensing of [the natural
resources of the earth] [and its environment] [shall] [should] notify the Secretary-
General thereof, in compliance with article XI of the Treaty on Principles Governing the
Activities of States in the Exploration and Use of Outer Space, including the Moon and
other Celestial Bodies.b

aDcpendmg on whether the Subcommittee believes thar a separate principle should be developed on
technical aSSlStance '

The question of application 1o intesnational intergovernmental organizations will he comidered Jarer
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Principle VII

Informationc obtained by remote sensing [of the narural resources of the earth]
[and its environment] indicating an impending natural disaster shallbe disseminatedd as
promptly as possible to those States likely to be affected.

Principle V1IIe

Taking into account the principles I and II above, remote sensing data or
information derived therefrom [shall] [should] {not] be used by States {to the detriment
of] [in a manner compatible with] the legitimate rights and interests of other States.

Principle IX

States participating in remote sensing [of the natural resources of the earth] [and its
environment], either directly or through relevant international organization [shall]
[should] be prepared to make available to the United Nations and other interested
States, particularly the developing countries, upon their request, any relevant technical
information involving possible operational systems which they are frec to disclose.

Principle X

States {shall} [should] bear international responsibility for {national] activities of
remote sensing {of the natural resources of the earth] [and its environment] [irrespective
of whether] [where] such activities are carried out by governmental [or non-
governmental] entities, and [shall] [should] [guarantee that such activities will} comply
with the provisions of these Principles.

Principle XI

A sensed State [shall] [should] have timely and non-discriminatory access to data
obtained by remote sensing [of the natural resoutces of the earth] [and its environment]
from outer space, pertaining to its tetritory on feasonable terms [to be mutually agreed
upon with the sensing State] and to the extent feasible and practicable, [shall] [should}
be provided with such data on such terms [on a continuous and priority basis] [and in
any case no larer than any third State}.f

‘:Subject to later discussion of the terms *‘information’’ and ‘“data™.

dSub]ea to further discussion after information concerning procedurc of dissemination in the practice of
the Unired Nations is received from the Secretariat.

€Should be considered in connexion with the formulation of a principle on dissemination of data or
information and subject to later discussion of the terms ' ‘information™ and *'data’"’.

fSubject to review ia the light of the discussion on access by third Stares.
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[Without Prejudice to the principle of the freedom of exploration and usc of _oute;
space, as set forth in grricle I of the Treaty on Principles Governing the Activities o
States in the Exploration and Use of Outer Space, including the Moon and oth_cr
. Celestial Bodies, temote sensing [of the natural resources of th'e _earth]f %a?ld 1t§ |
Shvironment] [Should] [shall] be conducted with respect fc{r the pnngcjplic Od lrll ri?al
Permanent sovereignty of all States and peoples over their own wealt ;n. at -
fesources fwith due regard to the rights and interests of other States and their na ub1
and juridica) Persons in accordance with international law] {as wt‘:ll as their 1r_1ahcna e
right to dispose of their natural resources and of information concerning those

resources]

APPENDIX XIII
(U.N. Doc. A/AC.105/218 {13 April 1978}, Annex IIL, pp. 5-8)

D BY
DRAFT PRINCIPLES ON REMOTE SENSING REPORTE
WORKING GROUP 111 OF THE LEGAL SUBCOMMITTEE AT ITS
1978 MEETING

Principle I

For the Purposes of these principles with respect to remote sensing of the natural
fesources of the carth and its environment:2

(2) The term *“remote sensing of the earth’” means “‘remote sensing of cthe natural
fesources of the earth and its environment”” 3

*(b) The term ““[ptimary] data’ means those [primary] data which are acquired Ey
satellite-borge femote sensors and transmitted from a satellite either by teleme.try in the
form of ClCCtIOmagnctic signals or physicaily in any form such as photographic film or

MAZNELc tape, as well s preprocessed products derived from those data which may be
used for lacer analysis.

‘—__-_-—-'__-—u—-_._

“The question of the introduction of these definitions into the texts of the principles is to be considered
later, ;

"The question of the application of these principles to international intergovernmental organizations will
be considereq fater.

“The formulation

. “with respect to remote sensing of the natural resources of the earth and its
CNviionment'*

will be reviewed in tight of the title to be given to the principles,

¥This term i gril) subject to further dicussion. In the view of some delegations, it would be aecessary in

[he.fumrc WOIK 10 further define the mezning of the words ‘‘remote sensing of the carth and irs
Cavironmeny'”.
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*(c) The tetm ' [analysed] information’’ means the end-preduct resulting from the
analytical process performed on the [primary] data [as defined in paragraph (b) above]
combined with data and/or knowledge obtained from soutces other than satellite-borne
rEMOote SENsots. :

Principle I

Remote sensing of the earth from outer space and international co-operation in that
field [shall] {should] be carried out for the benefit and in the interests of all countties,
itrespective of their degree of economic or scientific development, and taking into
consideration, in international co-operation, the particular needs of the developing
countties,

Principle III

Remote sensing of the earth from outer space [shall] [should] be conducted in
accordance with international law, including the Charter of the United Nations and the
Treaty on Principles Governing the Activities of States in the Exploration and Use of
Quter Space, including the Moon and other Celestial Bodies.

Principle IV

1. States carrying out programmes for remote sensing of the earth from ourer space
[should] [shall] promote international co-operation in these programmes. To this end,
sensing States [should] [shall] make available to other States opportunities for’
patticipation in these programmes. Such participation should be based in each case on
equitable and mutually acceptable terms due regard being paid to elements. . ..

2. In order to maximize the availability of benefits from such remote sensing data,
States are encouraged to consider agreements for the establishment of shared regional
facilities,

Principle V
Remote sensing of the earth from outer space [should] [shall] promote the
protection of the natural environment of the earth. To this end States participating in

remote sensing [should] [shall] identify and make available information useful for the
ptevention of phenomena detrimental to the natural environment of the earth.

Principle VI

States participating in remote sensing of the earth from outer space [should] {shall]
make available technical assistance to other interested States on mutually agreed terms.
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Principle VII

1. The United Narions and the relevant agencies within the United Narions system
should promote international co-operation, including technical assistance, and play a
role of co-ordination in the area of remote sensing of the earth,

2. States conducting activities in the field of remote sensing of the earth [shall]
fshould] notify the Secretary-General thereof, in compliance with article XI of the
Treaty on Principles Governing the Activities of States in the Exploration and Use of
QOuter Space, including the Moon and other Celestial Bodies.

Principle VIII

Data and/or information obtained by remote sensing of the earth indicating an
impending natural disaster shall be disseminated as promptly as possible to those States -
likely to be affected.

Principle IX?

Taking into account the principles I and II above, remote sensing data or
information derived therefrom [shall] [should] [not] be used by States [to the detriment
of] [in a manner compatible with] the legitimate rights and interests of other States.

Principle X

States participating in remote sensing of the earth either directly or through
relevant internarional organization {shall] [should] be prepared to make available to the
United Nations and other interested States, particularly the developing countries, upon
their request, any relevant techaical information involving possible operational systems
which they are free o disclose.

Principle XI
States {shall] [should] bear international responsibility for [national] activities of
remote sensing of the earth [irrespective of whether] [where] such activities are carried
out by governmental Jor non-governmental] entities, and [shall] [should] [guarantee
that such activities will] comply with the provisions of these principles.

Principle XI1

A sensed State [shall] [should] have timely and non-discriminatory access to data
obtained by remote sensing of the earth from outer space, pettaining to its territoty on

'Should be considered in connexion with the formulation of 2 principle on disseminarion of dara or
information and subject to later discussion of the terms *‘information’’ and “*data.”™
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reasonable rerms [to be mutually agreed upon with the sensing State] and to the extent
feasible and practicable, [shail] [should] be provided with such data on such terms [on a
continuous and priority basis] {and in any case no later than any third State] .2

Principle XII1

[Without prejudice to the principle of the freedom of exploration and use of outer
space, as set forth in article I of the Treaty on Principles Governing the Activities of
States in the Exploration and Use of OQuter Space, including the Moon and other
Celestial Bodies, remote sensing of the earth [should] [shall] be conducted with respect
for the principle of full and permanent sovereignty of all States and peoples over their
own wealth and natural resoutces [with due regard to the rights and intetests of other
States and their nacural and juridical persons in accordance with international law] [as
well as their inalienable right to dispose of their natural resources] {and of information-
concerning those resources].]

Principle XIV

[[A State which intends to conduct temote sensing of the earth from outer space
shall give advance notification to the States whose territory will be sensed.] [A State
{intending to conduct] [conducting] remote sensing activitics of the earth from outer
space shall notify the Secretary-General of the United Nations and [upon request] the
States whose territory is intended to be covered by such activities {to the fullest extent
feasible and as soon as practicable] of the intended launch, [nature of the] mission,.
duration and coverage of such activities. The Secretary-General shall publish
information thus received.]]

Principle XV

fA Srate carrying out remote sensing of the earth [shall] [should] without delay
consult with a State whose territory is sensed upon request of the latter in regard to such
activity, {in particular dissemination of data and information,] in order to promote
interpational co-operation, friendly relations among States and to enhance the mutual
benefits to be derived from this activity.]

Principle XVI

{States carrying out remote sensing of the carth shall not, without the approval of
the States whose territories are affected by these activities, disseminate or dispose of any
dara or information on the natural resources of these States to third States, international
organizations, public or private entities.]

Subject ro review in the light of the discussion on access by third States.
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Principle XVII

fAny dispute that may arise with respect to the application of these principles
[shall] [should] be resolved by prompt consultations amoag the parties to the dispute.
Where a mutually acceptable solution cannot be found by such consultations it [shall]
[should] be sought through other established procedures for the peaceful means of
settlement of disputes mutually agreed upon by the parties concerned.]

APPENDIX XIV
(U.N. Doc. A/AC. 105/240 (10 April 1979), Aanex [, pp. 12.and 13)

WORKING PAPERS SUBMITTED TO WORKING GROUP Il OF
THE LEGAL SUBCOMMITTEE AT ITS 1979 SESSION

Union of Soviet Socialist Republics: working paper
(WG. T (1979)/WP. 1/Rev. 1)

Principle XVI

1. The freedom to disseminate primary data and analysed information obtained by
remote sensing of the earth shall be limited to the extent of the provisions of paragraph
2 of this article. '

2. Every State is recognized to have the right to declare that certain types of primary
data and analysed information obtained by remote sensing of the earth with respect to
its territory may be published or given to third States or natural or juridical persons of
third States only with the express consent of the State making such a dedaration. The
declaration may relate to primary remote-sensing data with a spatial resolution of 50
mettes or finer and to analysed remote-sensing information obtained on the basis of
such data. The dissemination of primary data and analysed information obtained by
temote sensing of the earth with respect to the tetricory of a State making such a
declaration may be carried out only if the conditions stated in the declaration are
observed. ' '

3. The declaration referred to in paragraph 2 shall be transmitted to the Secretary-
General of the United Nations, who shall publish it for general information.

Union of Soviet Socialist Republics: working paper
(WG I (1979)/WP. 3)

Principle X1V

Each State underakes to communicate a list of States about whose territory they
have received primary remote sensing data from space objects. Those States shall be
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given the opportunity, under mutually acceptable conditions, to familiarize themselves
with such data relating to their territory. The transfer 1o States of primary remote
sensing data about their territory may be effected by mutual agreement between those
States and the State which receives such data from space objects.

Romania: working paper

(WG: 111 (1979)/WP. 6)

[This working paper was later submitted to the Sub-Committee as document
ATAC. 105/C.2/L.122 and is reproduced in annex IV to its feport. ]

United States of America: working paper
(WG, I (1979)/ WP. 7)

Principle XIV

A Srtate conducting remote sensing programmes should furnish the Secretary-
General of the United Nations with information describing to the extent feasible the
natare of the programme and the geographic area covered. The Secretary-General
should publish information thus received. A State conducting remote sensing
programmes should also furnish such information as soon as practicable directly to any
State which so requests. To the extent feasible and practicable, a State which intends to
conduct remote sensing programmes should give advance notification of such a
programme to the Secretary-General.

Romaria: working paper |
(WG. III (1979)/ WP. 8}

[This working paper was later submitted to the Sub-Commirtee as document
AJAC. 105/C. 2/L. 123 and is reproduced in annex 1V to its report. ]

. Union of Soviet Socialist Republics: working paper
(WG. III (1979)/WP. 9)

Principle I (a)-Alternative text

The term ‘‘remote sensing of the earth from outer space’” means observations and
measurements of energy and polarization characteristics of self-radiation and reflected
radiation of elements of the land, ocean and atmosphere of the earth in different ranges
of electromagnetic waves which facilitate the location, description of the nature and
temporal variations of natural parameters and phenomena, narural tresources of the
carth, the environment as well as anthropogenic objects and formations.

Iraq: working paper
(WG, HI (1979)/WP. 11)
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Principle VIII

Data and/or informarion obtained by remote sensing of the carth concerning a
natural disaseer shall be disseminated as promptly as possible to those States affected or
likely to be affected. '

APPENDIX XV
(U.N. Doc. AJAC. 105/240 (10 April 1979), Annex I, pp. 7-11)

DRAFT PRINCIPLES ON REMOTE SENSING REFPCRTED BY
WORKING GROUP II OF THE LEGAL SUBCOMMITTEE AT ITS
1979 SESSION

Principle It

For the purpose of these principles with respect to remote sensing of the natural
resources of the earth and its environment:2

{a) The term *'remote sensing of the earth’’ means ‘‘remote sensing of the natural
resources of the earth and its environment’’ 3

(b) The term ''primary data’ means those primary data which are acquired by
satellite-borne remote sensots and transmicted from a2 satellite either by telemetry in the
form of electromagnetic signals or physically in any form such as photographic film or
magnetic tape, as well as preprocessed products derived from those data which may be
used for later znalysis.

(c) The term ‘‘analysed information’’* means the end-product resulting from the
analytical process performed on the primary data as defined in paragraph (b) above
combined with data and/or knowledge obtained from sources other than satellite-borne
remote sensors. )

*The content, definirion and necessity of the term “analysed information”” is still to be clarified.

'The question of the application of these principles to international intergovernmental organizations will
be considered later. :

IThe formulation “'with fespect to remote sensing of the narural resources of the earth and its
environment”” will be reviewed in light of the title to be given to the principles.

¥This term is still subject to further discussion. In the view of some delegations, it would be necessary in
the future work ro further define the meaning of the words “‘remote sensing of the carth and its
envitonment’’.
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Principle I

Remote sensing of the earth from outer space and international co-operation in that
ficld [shall] {should] be catried out for the benefit and in the interests of all countries,
itrespective of their degree of economic or scientific development, and taking into
consideration, in international cooperation, the patticular needs of the developing
countries.

Principle ITI

Remote sensing of the earth from outer space [shall] [should] be conducted in
accordance with international faw, including the Charter of the United Nations and the
Treaty on Principles Governing the Activities of States in the Exploration and Use of
Outer Space, including the Moon and Other Celestial Bodies.

Principle IV

1. States carrying out programmes for remote scnsing of the earth from outer space
[should] [shall] promote international cooperation in these programmes. To this end,
sensing States [should] [shall] make available to other States opportunities for
participation in these programmes. Such participation should be based in each case on
equitable and mutually acceptable terms due regard being paid to elements. . . .

2. In order 1o maximize the availability of benefits from such remote sensing data,
States are encouraged to consider agreements for the establishment of shared regional

facilities,
Principle V

Remote sensing of the earth from outer space [should] [shall] promote the
protection of the natural environment of the carth.-To this end States participating in
remote sensing [should] [shall] identify and make available information useful for the
prevention of phenomena detrimental to the natural environment of the earth,

Principle VI

States participating in remote sensing of the carth from outer space [should) [shall]
make available technical assistance to other intetested States on mutually agreed terms,

Principle VII
1. The United Nations and the relevant agencies within the United Nations system

should promote international cooperation, mdudmg technical assistance, and play a
role of co-ordination in the area of remote scnsmg of the earth.
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2. States conducring activities in the ficld of remote sensing of the earth [shall]
[should] notify the Secretary-General thereof, in compliance with article XI of the
Treaty on Principles Governing the Activities of States in the Exploration and Use of
Quter Space, including the Moon and other Celestial Bodies.

Principle VIII

Data and/or information obtained by remote sensing of the earth indicating an
impending natural disaster shall be disseminated as promptly as possible o those States
likely to be affected [all States, priority being given to those likely to be affected].

[This provision shall also apply to data and/or information obtained by remote
-sensing during and after natural disasters, in order to help affected States combat such

disasters.]
Principle IX1

Taking into account the principles II and Il above, remote sensing data or
information derived therefrom [shall] [should] be used by States in a ranner

oWk

compatible with the legitimate rights and interests of other Stazes.,
Principle X

States participating in remote sensing of the earth either directly or through
relevant international organization [shall] [should] be prepared to make available to the
United Nations and other interested States, particularly the developing countries, upon
their request, any relevant rechnical information involving possible operational systems
which they are free to disclose. :

Principle X

{States [shall] [should] bear international responsibility for [national] activities of
remote sensing of the earth [irrespective of whether] [where] such activities are carried
out by governmental [or non-governmental] entities, and [shall] [should] {guarantee
that such activities will] comply with the provisions of these principles.]

~ “Sume delegations wete of the view thar, for the sake of consistency it was necessary to considet this
principle in the light of draft principles [T and HJ.

** A defegation reserved irs position on removing the square brackets around the words “'in 2 manmer
compatible with’" and on the deletion of the words *‘not™ and *‘to the detriment of**,

. 'Should be considered in connexion witk: the formulation of 2 principle on dissemination of data or
information and subject 10 larer discussion of the terms “'informatjon’’ and “*data’
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Principle X11

A sensed State [shall] [should] have timely and non-discriminatory access to data
obtained by remote sensing of the earth from outer space, pertaining to its tertitory on
reasonable terms [to be mutually agreed upon with the sensing State] and 1o the extent
feasible and practicable, [shall] [should] be provided with such data on such terms [on a
continuous and priority basis] [and in any case no later than any third State].?

Principle XTII

{[A State which intends to conduct remote sensing of the earth from outer space -
shall give advance notification to the States whose territory will be sensed.] [A State -
[intending to conduct] Jconducting] remote sensing activities of the earth from ourer
space shall notify the Secretary-General of the United Nations and [upon request] the
States whose territory is intended to be covered by such activitics [to the fullest extent
feasible and as soon as practicable] of the intended launch, [nature of the] mission,
duration and coverage of such activities. The Sectetary-General shall publish
information thus received.]]

Principle XIV

[A State carrying out remote sensing of the earth {shall] [should] without delay
consult with a State whose territoty is sensed upon request of the latter in regard to such
activity, [in patticular dissemination of data and information,] in order to promote
international cooperation, friendly relations among States and to enhance the mutual
benefits to be derived from this activity. ]

Principle XV

[States carrying out remote sensing of the earth shall not, without the approval of
the States whose territories are affected by these activities, disseminate or dispose of any
data or information on the natural resoucces of these States to third States, intemnational
organizations, public or private entities.

Principle XVI

[Without prejudice to the principle of the freedom of exploration and use of outer
space, as set forth in article I of the Treaty on Prnciples Governing the Activitics of
States in the Exploration and Use of Quter Space, including the Moon and other
‘Celestial Bodies, remote sensing of the earth [should] [shall] be conducted with respect
for the principle of full and permanent sovereignty of all States and peoples over their
own wealth and nataral resources {with due regard to the rights and interests of other

2Subiect to review in the light of the discussion on access by third States.
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States and their natural and juridical persons in accordance wich international law] [as
well as their inalienable right to dispose of their natural resources) [and of information
concerning those resources}.}

Principle X Vil

[Any dispute that may arise with respect to the application of [activities covered by]
these principles [shall] [should] be resolved by prompt consultations among the parties
to the dispute. Where 2 mutually acceptable solution cannot be found by such
consultations it [shall} [should] be sought through other established procedures for the
peaceful means of settlement of disputes mutually agreed upon by the parties
concerned.]”

*This principle should be reviewed in rhe light of the full set of agreed principles, and a decision on the
tegal nature of the principles.



THE QUESTION OF DEFINING OUTER SPACE

Viadimir K opal’

1. Development of tie Question

The problem of whether and how to define outer space, particularly where to draw
its lower limit and thus to distinguish it from airspace, belongs, without any doubt, to
the oldest and most discussed questions of the [aw of outet space and its doctrine.

As early as in 1932 Dr. Vladimir Mandl, an attorney from Plzen and at the same
time an enthusiast for industrial and technological progress, who later became Professor
of industrial faw at the Czech Technical University of Prague, emphasized in the first
monographical study on space law that the prospect of penetrating into outer space by
means of rockets would open 2 new problem, not settled by air law which regulated only
the legal regime of airspace; rockets in their capacity as means of transport going beyond
dense layers of atmosphere would be based on quite a different principle than aircraft.
Dr. Mandl held the view that the scope of the principle of the State tetritorial supremacy
in airspace went far beyond the limits of aeronautics; this principle rather acknowledged
the right of each State to retain sovereign power over any use of its supetjacent air zone,
be such use performed by aeronautics or in any other manner, including flights into
outer space. As soon as a spacecraft enters a state's airspace, it will be subject to its
jurisdiction. At the same time, Dr. Mandl made it abundantly clear that the adoption of
the principle of sovereignty included only airspace, ‘‘I’espace atmosphetique’” in the
sense of Art, 1 of the Paris Convention on Civil Aviation of 1919; there was no reason or
intention to grant to States any rights reaching farther into space. Where airspace ends,
the territorial supremacy, as murtually regulated by States both in treaties and in practice
also ends.! : '

Numerous articles and ateractive discussions on the issue of delimitation of outer
space from alrspace appeared shortly before and in the first years of space flights. During
- that period, it was particularly Professor John Cobb Cooper, the first Director of the
Institute of Air and Space Law at McGill University in Montreal, who initiated this
debate and insisted on an early solution to this problem.? He modified his views several
times, but his final attitude formularted in his paper presented at the Sixth Colloquium .
on the Law of Outer Space of the IAF Internarional Institute of Space Law in Paris, 1963,
deserves to be quoted word by word. For Cooper urged

*Head of the Depariment on International Law and International Organization in the Institute of State
and Law. Czechoslovak Academy of Sciences. Prague: Member of the Board of Directors, fnternaijonal
Institute of Space Law: Member of the TAF Internationa! Academy of Astronautics, Section of Life Sciences.

The views expressed in this paper are those of the author and are not necessarily connected with any
urgamization of which he is a member.

V. Mandl Dras Weltraum-Recht. Ein Problem der Raumfahrr 3. 18, 31 {1932}
Loeper. High Alutude Blighr and Nattonal Sovereignty Int'l L6 411418 (July 1951).
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“a new convention which will re-affirm the complets and exclusive sovereignty of 2
subjacent Srare up to the height to which normal types of aircraft may be operated, then
an agreed extension of sovereignty up to the height at which an artificial satellite may be
put in orbit around the ezatth, such convention providing, however, for the passage of
peaceful spacecraft through the extended area when ascending roward or descending
from free outer space above™”.

In specific terms he recommended a convention providing

“‘complete and exclusive sovereignty of the subjacent State up to 20 or 25 miles above

the earth's surface; then it would authorize the extension of national sovereignty up to

70 or 75 miles, with rights of passage for peaceful spacectaft chrough this extended area;
. . outer space beyond be free and not subject 1o national appropriation’’ .3

155

In a similar spirit, Professor Cooper reaffirmed this position in one of his last
articles dealing with the subject in which he wrote:

“*General agreement appears to exist that the upper boundary of narional airspace is not

" below the upper limirt of practical flight of aircraft tequiring aerodynamic fift and using

air breathing engines. This limit may be approximately 25 miles above sea level. Also,
agreement seems to exist that an international rule of customary law is now effective
which prevents any State from claiming sovereign territorial control in areas where
orbizal flight of artificial earth satellites is practical. This limit has been estimated ac
between 73 and 90 miles above the surface of the earth at sea level. It would appear,
therefore, that there is now practical agreement that the upper level of national airspace

is not Jess than approximarely 25 miles above the earth’s surface and not more than 90 -

miles. This question must finally be settled if the futute use of ‘outer space’ beyond the
‘airspace’ is to be protected for the benefit of all States”'.

At the same time, however, Cooper admitted that *‘Certainly many States may still
be utrwilling to commit themselves as to 4 definite upper boundary of national airspace
territory for milirary or other reasons™ 4

Since 1957, the need for and possibility of a delimitation between airspace and
outer space was also defended by Andrew G. Haley, the then General Counsel of the
International Astronautical Federation, who elaborated his point of view on a doctrine
of Dr. Theodor von Karman, an outstanding expert in the field of actodynamics and
theory of space ftight. According to Haley

"“there are ewoe borderlines for continuous flight with aerodynarmnic lift—the hear barrier,
which determines the maximum velocity, and the altitude barrier, which is ratio
between lift and Kepler force. Between these two barriets there is a corridor of
continuous flight which terminates when at [the] approximate speed of 25,000 feet per
second and an aldtude of about 275,000 feet the Kepler force takes over and

“Cooper. The Upper Airspace Boundary Question. Proc. Sixth Collequium on the Law of Quter Space 6

{1963,

*Cooper, Background of Internationa! Public AirLaw, 46 Yb. Air & Space L. 26-27 {1965).
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aerodynamic lift is gone. This is a ctitical jurisdictional line, marking the theoretical
limit of air flight, which is here termed the von Kérman line. . . The von Kdrmdn
primary jutisdictional line may eventyally remain as presented above or, asa resuft of
such developments as improved techniques of cooling and more hear-resistant materials,
it may be significantly changed. But these changes will be only in the exact location of
the von Kdrman line, for the existence of the line is certain, and wherever it is finally
drawn will be the place where ‘airspace’ terminates.”" ’

A third example of early suggestions in the doctrine of space law concerning the
definition and delimitation of outer space is embodied in the Draft Code and Rules of
the David Davies Memorial Institute of International Studies of 1962. They were worked
out by a Study Group headed by Professor R.Y.Jennings of Cambridge University. In
this remarkable document, *‘airspace’’ was defined as the volume of space between the -
surface of the Earth at sea level and an altitude of 80,000 meters above it, while *‘outer
space’’ was defined as space outside the airspace. In the commentary to these definitions

it was recognized that at that time the Jower effective limit of petigee was in the region
of the altitude of 100 miles, since below that the life of the satellite was too short to be
useful, and it was possible that an altitude of about 70 miles wouid be the limit for
effective orbiting, inasmuch as below that, friction would become too great. In this
document it was also confirmed that 25 miles was probably the outside limit of effectve
aerodynamic lift. However, three considerations were recalled, which favored a
definition of airspace yielding a more extended sovereignty than 25 miles: (1) the fact
that airspace begins to lose its character as a continuous medium only when a height of
50-535 miles is reached; (2) the likely range of effective control of objects from the
ground; and (3) the logic of treating the frontier between aitspace or vuter space as
being at or near orbiting altitude. In their final sentence the authors of this document
admitted that any particular altitude chosen as the limit of sovereignty over the airspace
might appear arbitrary and be controverstal; but, for the avoidance of excessive claims
and in view of the aforementioned considerations, the relatively low altitude of 2about 50
miles was suggested as the limit of sovereignty and the beginning of outer space.®

Not much later than the first suggestions concerning the delimitation between
airspace and outer space, the first contributions opposing the idea of demarcation as well
as the need to draw any limit of this kind also appeared. The sponsors of this position,
which was soon called *‘functional approach’, recommended regulation of different
types of activities to be developed in space without any borderline between its different
parts. The origin of this approach is usually attributed to two US scholars—Professor
Myres S. McDougal and Leon Lipson,? but it was also elaborated by Professors R. Quadri

*A. Haley. Space Law and Government 98-99 (1963).

Dratft Code and Rules of the David Davies Memorial Institute of International Studies, Draft Code of
Rules an the Explaration and Uses of Outer Space in W. C, Jenks, Space Law, App. X, 419-421 (1965).

"McDougal and Lipson, Perspectives for a Law of Outer Space, 52 Am. J. Int’ L. 407 (1958).
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of Traly and Ch. Chaumont of France®. Such position found able supporters among
some lawyers from the Socialist countries too, particulatly in the writings of Dr. Gyula
Gal of Hungary who emphasized in his book on space law that

“'Irr accordance with the above conception of the functional chatacter of space law, the
new legal domain, other than all earlier norms of human conduct, cannot be associated
with any limited space (atea, zone), but only with the character of activity under
regulation. . . . Its recognition is a logical necessity following from the various aspects
of space taw. It can be szid that, though there are varivos contradictions in the relevant
positive law fundamentals, this theory has been bome out during the legal progress of
the past few years™.#

Since 1959, the subject of delimitation was already listed among possible topics of
the emerging space legislation to be considered by the A4 Hoc Committee on the
Peaceful Uses of Ourer Space. In its report, however, this Committee expressed the
following view: ‘'it was generally believed that the determination of precise limits for
airspace and outer space did not present a legal problem calling for priority
consideration at this moment'',10 '

The present Committee on the Peaceful Uses of outer Space, which effectively
started the space treaty-making process in 1961, maintained, at least in the first stage of
its negotiation, a similar position as had been held by its A& Hoe predecessor. For several
succeeding years this UN body left the question of defining outer space completely aside
when it considered the first draft agreements to govern the fast developing space
activities.

It must, however, be recalled that only a few years later, in its Resolution 2222/XXI
of December 19, 1966, by which the Treaty on Principles Governing the Activities of
States in the Exploration and Use of Outer Space, Including the Moon and Other
Celestial Bodies was commended for signature and ratification by States, the UN -
General Assembly requested the UN Commirttee on Quter Space *‘to begin at the same
time the study of {the] question relative to the definition of outer space and the -
utilization of outer space and celestial bodies. . .”’7*. And indeed, this request was -
complied with in the ensuing work of the UN Commitree and both of i
Subcommittees.

8Quadri, Droit international cosmique, 98 Recueil des Cours 505 {1939); Chaumont, Les perspectives que
doit adopter Ie droit de 'espace, 7 Revue de droir contemporain 3 (1960).

G, Gal., Space Law 106-107 {1969},

WReport of the Ad Hee Committee on the Peaceful Uses of Outer Space. UN. Duc, A/4141 at 93-94
{1959).

H2LUN. GAOR. Supp. 16, at 13. U.N. Doc. A/6316 (1966).



158 JOURNAL OF SPACELAW Vol. 8, No. 2

The Legal Subcommittee discussed the question in greater detail at its following
session in 1967. Consideration of the question led to divetgent opinions, but it may be
said in general that more or less reluctant views wete held. As a matter of fact, the only
positive result of this discussion was a Questionnaire addressed to the Scientific and
Technical Subcommittee, inviting this body '*to draw up a list of scientific criteria that
couid be helpful to the Legal Sub-Committee in its study relative to a definition of outer
space’’. Furthetmore, the Scientific and Technical Subcommittee was called upon to
“‘give its views on the selection of scientific and technical criteria that might be adopted
by the Legal Subcommirtee, and to indicate, on scientific and technical grounds, the
advantages and disadvantages of each of them in relation to the possibility of a
definition which Would be valid for the long-term future. . .’"22.

This way of approaching the question of defining outer space-~which was afterall a
problem of a legal nature—must have proved to be ineffective. Indeed, after an
exchange of views on this topic, the Scientific and Technical Subcommittee agreed on a
position that read as follows: *‘. . . it is not possible at the present time to identify
scientific or technical criteria which would permit a precise and lasting definition of
outer space. . .""1?. Nevertheless, the Subcommittee felt it appropriate to continue its
work in this field. '

For several subsequent years, this point remained on the agenda of the Legal
Subcommittee, but a thorough consideration of all aspects involved was repeatedly
postponed. As it was recorded in one of the Subcommittee reports of this period on this
item, ‘‘owing to lack of time, it had not been considered in any detail””, ' despite the
fact that—as recorded in another report—*‘a number of useful statements were made
by. delegations in which they stressed the renewed importance of the subject and
expressed the wish that it should receive more detailed examination at future
meetings.” "1

It should be recalled, however, that in 1970 the Legal Subcommittee initiated the
preparation by the UN Secretariat of a background paper on the question. Such
document was to take into account *‘both the data provided by the study carried out by
the Legal Subcommittee and the Scientific and Technical Subcommittee, and also the
contributions, studies, data and documents which may be obtained from the specialized

"2Report of the Legal Subcommittee on the Work of Its Sixth Session, June 19-july 14, 1967, U.N. Doc.
AZAC. 105737, at 8(1967).

22 U.N. GAOR. Arnexes, Agenda Iter No. 32 at para. 36, U.N. Doc. A/6804 (1967).

"“Reporr of the Legal Subcommittee on the Work of its Sixteenth Session, March 14-Aprit 8. 1977, U.N.
Doc. ATAC103/196, at 9 (1977).

UReport of the Legal Subcommittee on the Work of its Fifteench Session, May 3-29, 1976, U.N. Doe.
A7AC.105/171 (1976). at 8.



1980 DEFINING OUTER SPACE 159

agencies concerned and such other international and natiomal organizations and
_institutions which are interested in the subject as may be determined by the Committee
on the Peaceful Uses of Outer Space’” .16 Indeed this paper, called The Question of the
Definition and/or the Delimitation of Outer Space,17 later on completed by an
Addendum,'® has offered an excellent review of opinions expressed on the problem
both in intergovernmental and nongovernmental bodies and 1ncluded a comptehensive
analysis of all aspects involved.

In this connection, it should also be remembered that among the nongovernmental
organizacions, it was the lnternational Acaderny of Astronautics (IAA) and the
International Institute of Space Law (IISL), both of them permanent institutions of the
International Astronautical Federation, which favorably responded to the need of

. studying both the scientific and legal aspects of the problem. The Scientific-Legal
Liaison Committee, a joint body of the JAA and the IISL, discussed different aspects of
the definition of outer space at two of its meerings, held respectively at the Belgrade and
New York Congresses of the IAF in 1967 and 1968.%9

Nevertheless, it was not until the recent period in the work of the UN Legal
Subcommittee that new interest in a thorough consideration of the problem appearted.
In our opinion, this development was stimulated by several factors of a completely
different nature.

The first of these factors might be charactetized as an inevitable consequence of the
growth of space legislation which completed up to 1973 four international treaties of
universal interest, governing different kinds of space activities. When applying the space
legal instruments, in which such terms as “‘outer space’’, “'space objects’, ‘“‘space
activities’’ etc., are repeatedly used, States, both performing and not performing space
activities, cannot live forever without knowledge of the proper meaning of outer space in
precise legal terms and, particulatly, of its exact beginning. For the notion of space
activities itself can be defined only on the basis of the definition of outer space.20 Of
course, this factor alone, being of an intrinsic quality, would hardly be sufficient to
reverse the general reluctance of giving an answer to the question which has survived for
decades.

U N, GAOR, Twenty-fourth Session, Supp. 21, Annex IiL, para. 13B, U.N. Doc, A/7621 (1969).
YULN, Doc. A/AC. 105/C 2/7 (1970).
BN, Doc. A/AC. 105/C. 2/7/Add. T (1977).

19See Proc. Tenth Colloquium on the Law of Qurer Space 267-279 (1969): Proc., Eleventh Col]oqumm
on the Law of Quret Space 371-395 (1968).

*A. Piradov {ed.) Mezhdunarodnoe Kosmitcheskoye pravo 5 (1974).
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- In addition, however, other factors have emerged or become more impending in
recent years. One of these was the ever-growing number of space objects launched into
orbits around the earth and beyond them, as well as the prospect of establishing large
orbiting space systems of 2 multipurpose character in the near future. Motcover, a new
generation of space vehicles, such as the Space Shuttle, has recently initiated a study of
all problems involved, including the scope of application of space law agreements to
different phases of the flight of such aerospace transport vehicles.

Furthermore, the prospects of establishing solar power satellites collecting energy in
outer space, converting such energy to mictowave beams and transmitting it from
satellites to earth?!, also raised the question of defining outer space in the particular
“context. For such beams will have to pass not only through the international area of
outer space, governed by the principle of freedom of exploration and peaceful use of
outer space for all nations but also through the zone of airspace, with due respect for the
-principle of complete and exclusive sovereignty of subjacent States over their relevant
zones.#

Without anty doubt, a strong impetus to a renewed consideration of the problem of -
_ defining ourer space was also given by another issue which has recently emerged on the
international level, namely, the legal status of the geostationary orbit. This issue
appeared in connection with claims of a group of countries to the parts of the
geostationary orbit supetjacent to their national territory. As we know, such claims were
advanced particulatly in the Bogota Declaration of 1976, signed by cight equatorial
countries and published on the eve of the International Telecommunication Union’s
World Administrative Radio Conference for Broadcasting Satellite which was convened
for January 1977 to Geneva. They were also brought before the UN Committee on
Outer Space and its Legal Subcommittee. 2 -

As a result, the UN General Assembly, in its Resolution 196/ XXXII of December
20, 1977, amplified the original wording of the item, by introducing a new formula
spelled out as *‘Questions relating to the definition and/or delimitation of outer space
and outer space activities, also bearing in mind questions relaring to the geostationary
orbit’’. It was in this manner that the question of defining outer space received its
present shape which now deserves, without any doubt, new actention and careful
consideration by the world community of space lawyers.

BGorove. Legal Aspects of Solar Power Satellites: Focus on Microwave Exposure Standards, Paper
submicted to the Twenty-Second Colloguium on the Law of Qurter Space of the Internarional Institure of
Space Law. Munich. Germany, at 1 (1979).

*2Haanappel, Detinition of Qurer Space and Outer Space Activities, Proc. Twentieth Colloquium on the
Law of Quter Space 33 (1977). :

#Report of the Comm, on the Peaceful Uses of Quter Space, U.N.GAOR, 331d Sess., Supp. 20 at 10,
para. 40, U.N. Doc. A/33/20 (1978); Report of the Legal Subcomm. on the Work of Its Seventeenth Session,
March 13-Apsil 7, 1978, ar 10, para. 40, U.N. Doc. A7AC.105/218 (1978).
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1. Analysis of Some Aspects of the Question
a) Space Law Instruments and the Definition of Outer Space

Does present space legislation require an exact answer to the question of where
outer space begins? Do the up-to-date space agreements provide a satisfactory basis for
such definition? It is our conviction that both questions may be answered affirmatively.

In the first place, such conclusion may be drawn from the main space law
instrument, namely the Space Treaty of 1967. Certainly, most of its provisions have
been spelled out as principles governing space activities as performed from their very
outset until the end rather than as provisions bolstering the legal status of outer space
as such. Nevertheless, there are some other important provisions in the Space Treaty, the
realm of which tequites a clear idea about what is to be considered as outet space for the
purposes of cosmonautics and where it begins, with all legal consequences resulting
from such determination. The gist of this category of provisions lies in Article I of the
Space Treaty in which the fundamental principle of freedom of exploration and use of
outet space, including the moon and other celestial bodies, by all States has been
incorpotated. In a similar way, the principle of nonappropriation of outer space, as
included in Article II of the Treaty, requires the same kind of delimitation of its scope.
While outer space is governed by the common intetests of all nations and shall remain
free, the lower part of space superjacent to the tetritory of any State is subject to the
latrer’s complete and exclusive sovereignty, Both fundamental provisions bear clearly a
tetritorial character and cannot be correctly interpreted and applied without a precise
delimitation of the two legally different spaces.

As might be expected, other principles of the Space Treaty also require a precise
definition of outer space, since any violation of them by acts occurring in outer space
would be connected with some legal consequences. Thus according to Article VI, States
Parties to the Space Treaty shall bear international responsibility for national activities in
outer space and for assuring that such activities are carried out in conformity with the
provisions of the Treaty. According to Article IX, States Parties to the Treaty shall
pursue studies of outer space, including the moon and other celestial bodies, and
conduct exploration of them so as to avoid their harmful contamination. They are
obliged to undertake, and also entitled to request, appropriate international
consultations if they have reason to believe that a space activity or expetiment in outer .
space would cause potentially harmful interference with activities of other States Parties
in the peaceful exploration and use of outer space.

As another example, Article VIII of the Space Treaty might be recalled. According
to its provision a State Party to the Treaty on whose registry an object launched into
outer space is carried shall retain jurisdiction and control over such object and over any
personnel thereof while in outer space or on a celestial body. Moreover, ownership of
objects launched into outer space, including objects landed or constructed on a celestial
body and their component parts, shail not be affected by their presence in outer space of
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on a celestial body or by their return to the earth. Similarly as it has been in the case of
freedom and nonappropriation of outer space, jurisdiction and control over space
objects and the personnel thereof, as well as ownership of such objects and of their
component parts are purely legal concepts requiring an exact definition of their meaning
and application by means of a definition of cuter space. For without such definition it
could not be established whether and at which moment the State exercising its
jurisdiction and control over a space object and the personnel thereof had o wake into
account that the object concerned eatered the part of space in which the sovereignty of
another State would apply.

The legal regime of outer space, being the proper theatre of space activities, widely
differs from that of airspace in which acronautics develop. It was just this difference that
led the earlier proponents of a solution to this problem to emphasize the need of an
agreement on a dividing line between the two parts of space. This may be illustrated by
the view of Professor Alex Meyer of the University of K&ln am Rhein (Federal Republic
of Germany) who stated in his contribution to the First UN Conference on the
Exploration and Peaceful Uses of Outer Space in Vienna, 1968, the following:

**. . . itseems to be beyond any doubt thar the States will not and cannor renounce the
sovereignty over the air space above their land and water rerritories constituting a part of
their sovereign tertitory. But if it is true, the fixation of a limit between air space and
outet space will become a necessity, for only in this way cap it be stated thar an act of
legal relevance, if it happened, did take place in the air space or in outer space. This
starement is again necessary because, apart from international rules agreed upon, in the
air space above the territories of the States—which is, as mentioned, subject to their
sovereignty—the laws of the subjacent State ate applicable, whereas in the free outer
space acts of legal relevance on board space craft have to be judged according to the rules
of the State of which the space craft has the naticnality™’ 24

On the other hand, it must be recognized that thete are two other space law
instruments dealing with special aspects of space activities, namely, the Agreement on
the Rescue of Astronauts, the Retumn of Astronauts and the Return of Objects Launched
into Quter Space of 1968 and the Convention on Internacional Liability for Damage
Caused by Space Objects of 1972. None of these treaties has stressed the need for
defining outer space. The whole construction of the Liability Convention has been
erected on the difference between the application of absolute liability to pay
compensation for damage caused by space objects on the surface of the ecarth of to
aircraft n flight, and the application of liability based on fault for damage caused
elsewhere than on the surface of the earth to a space object or to persons or property on

board such an object by a space object of another faunching State. Nevertheless, the
concept of outer space has penetrated in this Convention too, at least in an indirect way.
For the term *‘space object’” has to be interpreted and it wiil hardly be possible to do so
without an exact content of the meaning of outer space.

A Mever, Legal Problems of Outer Space, in Vol. II. Space Explorations and Applications, Vicnna,
{427 August, 1968. at p. 1135 (United Nations. N.Y .. 1969).
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However, the fourth space law instrument, the Convention on the Registration of
Objects Launched into Outer Space of 19752 has again pushed to the foreground the
question of defining ourter space, suggesting simultaneously an important criterion to be -
taken as the basis for a solution to this issue. According to Article II of this Convention
the launching State is obliged to register its respective space object by means of an entry

- in.an apptopriate registry which it shall maintain, ‘‘when a space object is launched into
orbit or beyond™' .26 A similar, though less apparent approach has been applied in
Article IV of the same Convention. In this provision States of registry, on the basis of
practice recommended by the General Assembly Resolution 1721/XVI of 1961,
assumed the obligation to furnish to the Secretary-General of the United Nations
information on space objects cartied on their registries. Such information must include
basic orbital parameters, such as nodal period, apogee and perigee, of each object
concerned.

In fact, the drafters of the Registration Convention applied the same criterion that
had already been used by the designers of the 1967 Space Treaty in its Article IV dealing’
with the denuclearization of outer space. By this provision, in which an eatlier
commirment expressed in the General Assembly Resolution 1884/ XVIII of October 17,
1663 was incorpotated, States Parties to the Treaty have undertaken not to place in orbit
around the earth any objects carrying nuclear weapons or any other kinds of weapons of
mass destruction, not to install such weapons on celestial bodies ot to station such
weapons in outer space in any other manner.

As to the next space law documents the Draft Agreement Governing the Activities
of States on the Moon and Other Celestial Bodies, as completed at the 1979 session of
the UN Committee on Outer Space,?” does not raise vrgent questions with regard to the
item of definition and/or delimitation of outer space. For its main aim is to regulate the
exploration and use of the moon and other celestial bodies which li¢, without any
doubt, in outer space. On the other hand, two draft sets of principles which are still
under discussion on remore sensing and on direct television broadeasting, use the terms
of outer space and satellites (‘‘remote sensing of the earth from outer space and
international co-operation in that field’’2® and *‘activites in the field of international
direct television broadcasting by means of artificial earth satellites'”).? In this way the
definition of outer space, and particulacly the element of satellite orbits, will again be
invoked as it was in the case of the Registration Convention. '

#Convention on Registration of Objects Launched into Outer Space, March 29, 1972, [1973] 24 U.S.T.
2389. T.T A8, 7762 (effective Qce. 9, 1973},

el b,

#(}. Reporr of the Commutice on the Peaceful Uses of Qurer Space, General Assembly Official Records,
Thirty-Fourth Session, Supplement No. 20 (A/34/20) Annex 11, 33 (1979).

8¢y Principle Il in Texts of Draft Principles on remoe sensing. U.N. Doc. A/AC. 105/ 240 of Aprit 163,
1979, Annex 1, 8.

3(f Purposes and Objectives in Texts of Draft Principles on direcr relevision broadcasting, U.N. Doc.
ATAC. 105240 of April 10, 1979, Annex 11, 9.
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Therefore, it may be stated that at least in some principles and specific provisions of
the relevant legal instruments, the criterion of orbits of earth satetlites has already been
applied, thus indicating a realistic and practical basis for a viable solution to the
question of defining outer space. For all objects launched into orbit around the earth
and beyond must be, without any hesitation, qualified as space objects, 7.e., objects
accomplishing missions in outer space.

b) Definition of Quter Space and New Generation of Space Vheicles

The question of defining outet space has to be studied not only as a problem of the
growth of space law on the basis of legal principles and rules as such, but also with due
tegard .to new trends in the technology of space flights. Without any doubt, new
generations of space vehicles will increase the present number of questions involved,
adding further aspects to the existing issues and also raising some completely fresh
points. The appearance of new types of space vehicle, as demonstrated by the Space
Shuttle, offers an outstanding example of this development.

As we know, the Space Shuttle has to be launched as a spacecraft by means of
rocket propulsion, but it will return to earth through airspace as a glider. This fact has
inevitably brought up the question of whether the Shuttle, though obviously a space
object during the initial stage of its flight and when fulfilling its space mission, may still
be considered z space object when it derives in the final stage of its flight “*support in
the atmosphete from the reactions of the zir'’, in the sense of the definition of aircraft as
provided in Annex 7 ro the Chicage Convention on International Civil Aviation of
1944 30 Consequently, ¢his double character of the Space Shurtle has been considered by
some observers as a new major factor contributing to the practical significance of an
agreement on-2 boundary between airspace and outet space.3!

On the other hand, opponents of a conventional definition of outer space usually
~ argue that the Space Shuttle will be registered as any other space object under the 1975
Convention on the Registration of Objects Launched into Outer Space and not as an
aircraft under the 1944 Chicago Convention on Civil Aviation and the refevant law of an
individual State governing aeronautics. Moreover, little difference is observed between
the present space objects and the Space Shuttle from the point of view of descent
profiles. since the Shuttle, too, *'is operationaily constrained to land at a pre-planned
landing field’’ .22 Even if it is admitted that activities of the Space Shuttle should be

WChicage Convention on' Intetnational Civil Aviation. Annex 7 (1944).

“Haanappel, Airspace, Qurer Space and Mesospace, Proc, Nineteenth Colloquium on the Law of Quter
Space 160 (1976).

s2Menter, Relationship of Air & Space Law, Proc. Nineteenth Colloquium on the Law of Quter Space
166. 168 (1976). In this article reference is made to a lecter of M.S. Malkin, Director of the Space Shutrle
Program, NASA, addressed to M. Menter.
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conducted “‘with due regard for the safety of other users of the airspace or for the safety
of personsand property en the ground,’” it is still affirmed that this aim could be reached
without defining the Shuttle as an aircraft. Thus, the whole character of the Space
Shuttle is based on its purpese, “‘to engage in space Fransportation rather than air
transporiation as well as to engage in space flight rather than aviation. 1t is because of
this that the ‘‘spacecraft nature’’ of the Shuutle predominares over its ‘‘aircraft
nature’’ .3 The conclusion dertved from this type of argument is that the appearance of
the Space Shuttle has not in any way reinforced the need for the establishment of a
delimiration berween the two parrs of space.

It should be noted, however, thar notwithstanding that the Space Shuttle may be
qualified as a space object for the putposes of registration, such qualificarion cannot
change the fact that the Shutcle will move in two parts of space governed respectively by
two different legal regimes. Consequently when considering practical questions of the
co-existence of this type of space vehicle with other flying machines in the stage of .

“traversing airspace, one cannot ovetlook the fact that it will move in this part of space in
a similar way as other gliders, the only difference consisting in the origin and purposes of
their flights.

Therefore the decisive question dees not depend on whether the Space Shurtle in
the descent stage of its flight shall be considered an aircraft or a spacecraft. When it
enters that part of space which, if superjacent to the territory of a State, is subject to its
complete and exclusive sovereignty, the Space Shuttle, too, as any other space object,
has to observe the tertitorial supremacy of the State concerned including its national
turisdiction. The basic question, namely, at which moment of the flight such situation
occuts, will always be valid and this question cannot be answered withour a precise
knowledge of the exact position of the boundary between airspace and cuter space. Also
sea vessels, when they navigate on the high seas, use the freedoms of the sea but when
they enter the tertivorial sea of a State,they have to respect fully the sovereignty of the

. coastal State which extends beyond its land territory and internal waters up to the outer
limit of the territorial sea. In a similar way, a space object of any kind, be it a traditional
space ohject or a reusable aerospace vehicle, will be subject 1o the legal regime of outer
space when in orbit. However, such object must obsetve the principle of sovereignty and
acknowledge all legal consequences thereof when passing through the territorial airspace
of a subjacent State,

Of course, it may be expected that trajectories of the Space Shuttle will be planned
in such a way that besides the free part of airspace above the high seas they enter only
the national airspace of the launching State. At the same time, however, eventualities of
an unplanned landing should be taken into account. Moreover, it should be considered

“5loup, Why the NASA Space Shattle Will Not Require 2 Specific Altirude to be Chosen As the Legal
Boundary Between Air Space and Outer Space. Proc. Twentieth Collequium on the Law of Outer Space 57
(1977).
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that future aerospace vehicles may possess increased aerodynamic capability allowing
them *‘to land and rake off from any large and properly equipped airport on the
planet’’.?* The impact of a new generation of space vehicles cannot be studied only in
the light of its first representative but also with due regard vo other prospective types of
aerospace transport vehicles. '

Finally, the participation of other nations with less advantageous geographical
positions, not allowing them to manage the flights of aerospace vehicles without
violating some part of airspace subject to sovereignty of another State, should also be
taken into consideration,

The only reasonable conclusion that might be derived from such situations would
be a general recognition of the right of innocent passage through airspace above the
territories of other States as and when necessary for the takingoff and landing of a space
vehicle, be it for purposes of a regular flight mission or when the vehicle concerned
expetiences emergency conditions. Such 2 solution would be primarily based on a
analogy with the right of innocent passage through the territorial sea which must not be
prejudicial to the peace, good order or security of the coastal State concerned and shall
take place in conformity with relevant provisions of the law of the sea and other rules of
international law. At the same time, howevet, we cannot neglect the differences existing
between principles and other provisions of the law of the sea and the law governing

space,

Moreover, it is possible to draw a certain analogy between the righe of innocent
passage through aitspace and the right of access to and from the sea thart is generally
recognized in favor of the land-locked countries. Otherwise only a limited number of
States would be in a position to use independently the freedom of outer space, while
othets might be in fact deprived of the right to explore and use outer space on an equal
basis. :

<) Isswee of Geostationary Orbit and Definition of Quter Space

As already mentioned, the legal problem of defining outer space has been recently
contaminated by another issue, namely the legal status of geostationary orbie. In
contravention of para. 2 of Article I of the Space Treaty, which states that “‘outer space,
including the moon and other celestial bodies, shall be free for exploration and use by
all States, without discrimination of any kind, on 2 basis of equality and in accordance
with international law’’, claims have been advanced 10 rights of sovereignty over certain
segments of the geostationary orbit in favor of individual States located below such

H8loup. The Relationship of Air Law and Space Law—AView From the Space Shutde, Including lts
Inwernal and External Environments, Proc. Nineteenth Colloquium on the Law of Quter Space 210 (1976).
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segments. The first starements of this kind were made as early as 1975 and 1976.%° A
group of equatorial States extended a similar position in.a Declaration adopted at the
meeting held in Bogota from 29 November 1o 4 December 1976.36 It is evident that this
document was drafted in connection with the World Administrative Radio Conference
for the Planning of the Broadcasting Satellite Setvice in specific frequency bands, held
in Geneva, 1977. Such claims were also presented and discussed in greater detail on the
forum of the UN Committee on QOuter Space and its Legal Subcommittee, particularly
in 1977 and 1978.%7

The advocates of claims of sovereignty endorsed them by different arguments,
some of them even contradicting each other. In principle, however, their position was
mostly based on the assumption that '‘the geostationary orbit, both because of its
physical characteristics and technical attributes, but also because of the existing legal
regulations, constitutes 2 limited natural resource over which the equatorial countries
exercise sovereign rights in accordance with international law’’ .28 They also shared the
opinion that :

“*the provistons of international law which affirm the right of peoples and nations freely
o exercise full and permanent sovereignty, including possession, use and disposition,
over all their natural wealth and resousces ate applicable and justify the exercise of
sovereignty over the segments of the geostationary orbit corresponding to their national
territory” .3

The delegations of the equatorial States in the UN Legal Subcommittee also
maintained the viewpoint that ‘‘the geostationary orbit must be used in priority for the
benefit of the developing countries in ordet to help to narrow the gap between the
developing countries and the industrialized countries on an equitable basis.”'4° Finally,

“Cf. statement made on 14 October 1975 by the delegate of Colombia in the First committee of the
U.N. General Assembly at its Thirticth Session, U.N. Doc. A/C.1/PV.2052 ax 43; statement of the delegate
of Colombia made on 20 Qciober 1976 in the First Committee of the U.N. General Assembly at its Thircy-
First Session, U.N. Doc. A/C.1/31/PV.8 at 7. and statemen: of the defegate of Ecuador made on October 21,
1976 at the same forum, UN. Doc. A/C.1/31/PV.10 a1 36.

36Declaration of the First Meeting of Equarorial Countries {the so-czlled Bogota Declaration} was signed
on December 3, 1976 by Colombia, Congo, Ecuador, Indonesiz, Kenya, Uganda, Zaire and also by Brazil in
the capacity of observet. For a text, see 6 J. Space L. 193 (1978). For a more detailed analysis of this docurnent,
<f. Finch, The Geostationary Oribr and 1967 Outer Space Treaty, Proc. Twentieth Colloquium on the Law of
Outer Space 219 (1979). .

51CH Gorbiel, Un nouveau probleme du droit cosmique international, 13 Revue roumaine d’etudes
internationabes 233 (2/44; 1979). : oo

#Cf. Report of the Legal Subcommistee on the Work of Irs Sevenzeench Session (13 March-7 April 1978),
LLN. Doc. A7AC. 103/218 of April 13, 1978 ar 10. para. 40 (1978).

3] bid.

A90lfrsef.
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it must be recalled in the framework of this study that among arguments intended to
endorse the sovereignty claims to segments of the geostationary orbit the lack of any
satisfactory definition of outer space in the 1967 Space Treaty and other space law
instruments was invoked, leaving reportedly to individual States to establish lirnits in
the relevant parts of space by their own decision. Moreover, the equatorial countries
stressed that with regard to the unique and specific nature of the geostationary orbit,
““its suf geners character should be taken into account in any definition of outer space
whose limits have not yet been established.”'#1

As we know, representatives of other nations, including the socialist countries were
resolutely opposed to such sovereignty claims and made this position abundantly clear
both at the Geneva Conference of 1977 and in the United Nations. On several
occasions, they emphasized that the geostationary orbit was an inseparable part of outer
space, as a matter of fact the most important ene in many aspects of the practical uses of
present and future space technology. Like outer space as a whole, the geostationary orbit
shall not be subject to any kind of national appropriation. As a part of outer space the
geostationary orbit should be considered as the province of mankind, 7.e., it should be
used for the benefit and in the interests of all countries, irrespective of the degree of
their economic or scientific development and also irrespective of their geographical
location. These and other reasons were advanced in the Working Paper submitted by the
USSR to the UN Committee on Quter Space at its twentieth session in 1977, which
contained considerations on the legal status of the geostationary orbit.® It should be
also recalled in this connection that several analytical articles on this issue appeared in
recent legal literarure.#»

The problem of the geostationary orbit must be definitely approached in quite
another manner than in terms of national appropriation of its parts by individual
countries, be it by claims of sovereignty or in fact by exclusive uses of the positions
concerned and saturation of the geostationaty otbit by a few nations. Both these ways

W hrd,

Report of the Legal Subcommitiee on the Work of Its Seventeenth Session, U.N. Doc. A/AC.105/L 94
at 10, para. 36 (1977): Repor of the Committee on the Peacefir! Uses of Quter Space. General Assembly
Official Records, Thirty-Second Session, Supplement No. 20 {A/32/20), 1977, Annex VIon p. 29; Report of
the. Legal Subcomm. on the Work of its Eighteenth Session, Mar. 12-Ape. 6, 1979, TN, Doc. A/AC.105/240
at 9,44, 47 (1979).

#C/. Busak. The Geostationary Satellite Orbit—International Cooperation or Narional Sovercigniy?,
4% Telecommunications J. 167 (1978). K. Wiewiorowska, Legal and Political Problems of the Geosrationary
Orbit. Proc. Twenty-First Colloquium on the Law of Outer Space 34 (1979); Christol, The Geostationary
Orbit Position as a Natural Resource of the Space Environment, 26 Netherlands Int' | L. Rev. 5 (1979); Gorove,
The Geostationary Orbit: Issues of Law and Policy, 73 Am. J. Int’l L. 443 (1979),
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would tead to discrimination against nations of the present woeld even though they are
all entitled ro explore and use outer space as *“the province of all mankind. "4

On the contrary, the proper way to solve the problem would be to. consider how to
use this highly imporrant part of outer space in the most rational and efficient way for
the benefit of all countries, both those situated below this part of space and those
located at other parts of our planet. A proper approach should also lead us to consider
how to ensure equal rights to an effective participation in the utilization of the
geostationary orbir for all nations interested in such activities, without creating obstacles
1o further useful developments of space exploration while serving the common interests

of all mankind.

Definitely, the proper way to a settlement of this particular and fairly complex issue
cannot be found in a division of outer space and in an isolation of its specific part that
would be subject to completely different legal rules, neglecting and even opposing the
fundamental principles of the space law in force as codified in the 1967 Space Treaty.
On the contrary, on the basis of the general principles governing the exploration and
peaceful uses of outer space as a whole, 7.¢., under the general scope of the Space Treaty,
sorne morte specific tules regulating the uses of the geostationaty satellite orbits could be
developed, thus creating a special regime for this important but inseparable part of
outer space within the general legal regime thereof.

As a matter of fact, despite the adoption of a somewhat misleading qualification of
the geostationary orbit in Amicle 33 of the International Telecommunication
“Convention of 1973 (Malaga-Totremolinos) and other related documents®, this
merhod has already been applied in some practical measures by the ITU. Their purpose
is to regulate ‘‘the best possible use of the radio-frequency spectrum and the

a1Art. [ of the Treawy on Principles Goveraing the Activities of States in the Exploration and Use of Outer
Space, Including the Moon and Ocher Celestial Bodies (heteinafter ' Space Treaty'’), Jan. 27, 1967, [1967] 18
U.S.T. 2410, 1.1 A.5. No. 6347.

" Amicle 33 of the new version of the Convention entitled “‘Rational use of the radic frequency
spectrum and of the geostationary satellite orbit™ whech specifies: “‘In using frequency bands for space radio
services Memnbets shall bear in mind rhar radio frequencies and the geostationary sacellics orbit are limited
natural resources, that they must be used efficiently and economically so that countries or groups of countries_
may have equitable access to both in conformity with the provisions of the Radio Regulations according to
their needs and the technical faciliries ar their disposal.”” Cf ITU, Thirteenth Report by the International
Telecommunication Union on telecommunication and the peaceful uses of outer space § (Geneva, 1974).

Ia fact the geostationary orbit is not a tesource as stated in this Article and some other ITU documents,
but a functional position of an orbiting space object whick mainrains the same spot in outert space in relation
to the earrh and revolves round the earth wich the same speed as our planet itself. Therefore, we should rather
speak of geostationary satellite arbits the number of which is limited due to their unique position in space and
use of radie frequencies. The phrase of “‘hmited natural resources’ in Article 33 of the International
Telecommunication Convention should not be taken in the usual legal meaning of the term ‘‘natural
resources’’ but understood racher as a comparison.
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geostationary-satellite otbit as well as the need for an ordetly development of the setvices
to which these bands are allocated’”, simultancously taking into account ‘‘the equal
rights of all countries, large and small”’, even those countries which are not represented.
. at the ITU actions. 4 The principle of preoccupation of all nations should remain how to
develop further a reasonable and generally acceptable legal order governing present and
future space activities in the interest of all countries, for the benefit of all mankind.

This would mean to take care of a genuine and continuing growth of the law of
outer space. One of essential elements of the rule of law in outer space that should be
settled now is just the delimitation of the exact tettitorial scope of validity of space law.
Such delimitation cannot be accomplished without any precise definition of ourter space,
Had such definition, including an agreement on the lower boundary of outer space,
been adopted in the eatdier stage of space legislation, a firm legal obstacle against
appropriation claims of individual States or any groups thereof would have been created
and any claims of this kind could not have been advanced.

At the same time, it must be emphasized that the issue of the legal regime of the
geostationary orbit cannot provide a proper answer to the question of defining outer
space, both questions being of a different nature and significance. Even if we have to
take into account all aspects involved, including the unique nature of the geostationary
othit, the question of defining outer space must be settled as such, 7e¢., as an
independent problem of the developing space law which is not to be subject to solutions
of other tssues.

11, Proposed Solution to the Question

If the definition of outer space is to serve the latter’s purpose, it should be global
and invatiable, clear and simple, rapidly determinable both from the ground and outer
space. Only when fulfilling such requirements would the definition of outer space be
easily applicable, although in considering these criteria, physical and other scientific
aspects of the problem must be taken into account. The substance of the need for
defining ourer space and delimiting it from airspace is primarily of a political and legal
nature because. on the one hand, the sovereignty of States and the territorial scope of
thetr laws and, on the other hand, the scope of the validity of international agreements
governing the activities In outer space are at stake.

The need for a definition of outer space is a consequence of the development of
space flights. If adopted, such definition has to further, and not to create legal obstacles
to. the expected growth of space activities. For the aims of space flights the most
important delimitation line is that which establishes the lower limit of outer space while
the question of upper limit of ““aitspace'’, 7.e., of that part of space which is governed by

'y .Pl“c‘amb{c' to the Final Acts of the World Administrative Radio Conference for the Planning of the
Broadeasting-Satellite Setvice in Frequency Bands 11.7-12.2 GHz (In Regions 2 and 3) and 11.7-12.5 GHz (In
Region 1) (Geneva, 1977).
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the principle of complere and exclusive sovereignty of subjacent States (a limit which
need not necessarily coincide with the above-mencioned lower limit of ourter space) is
not so urgent and might be left aside for the time being. The question of using this part

" of space for the putpose of transit of space objects might be settled in another way, i.e.,
by a genera! recognition of the right of passage or, in other terms, the right of access of
space objects to and from outer space, including the freedom of transit through the
airspace of States other than the launching State. Of course, such right—as was correctly
observed by Professor Manfred Lachs of Poland, Judge of the International Court of
Justice—**does not connote activities which may be contrary to the principles and rules
of outer space law or international law in general, ot which are directed against a
subjacent Stare or jeopardize its rights.”’47

Thus, the decisive criterion to be used as the basis for an agreement on establishing
the lower limit of outer space should be of cosmonautical nature. In our opinion, there
is but one such criterion that meets all the above mentioned requirements, namely, the
lowest perigee at which space objects are still able to continue effectively in their
orbiting around the earth for a longer period of time. Indeed, the lowest perigee of
artificial earth satellites is and will remain constant for many years to come,
notwithstanding the rapid progress in space technology. Moreover, such criterion meets
the requirement of suitable applicability. As has been observed by Dr. Lubds Perek, an
outstanding expett on scientific aspects of space, ‘‘the measuting of distance of any
object in space can be made quickly with equipment which is not exceedingly expensive.

- Also the space objects themselves could, in principle, make such determinations.”’ 4

As to the exact height of the lowest perigee, it is possible to consult several studies

" published in recent years. In a thorough paper prepated by Working Group 1 of the

Commirtee on Space Research upon the request of the U.N. Committee on Quter

Space, entitled *'Study on Altitudes of Artificial Earth Satellites”’, the conditions in the

lowest altitudes at which satellites move and the disturbing forces, which can affece the

diminishing of the height of the closest point of approach of a satellite to earth, were
analyzed in great detail. According to this paper |

“'it seems thar the past estimates of the lowest heights into which satellites can plunge,
without falling down to the ground or burning up in the atmosphete, were wo high,
This is especially true for satellites with highly eccentric orbits which penetrate into the
atmosphere for a limited time during each revolution around the Earth.''#

9"M. Lachs, The Law of Qurer Space: An Experience in Contemporary Law-Making 61 (1972}

“L. Perek, Remarks on Scientific Criteria for the Definition of Qurer Space, Proc. Nineteenth
Collequium on the Law of Quter Space 188-189 (1977).

WUL.N. Doc. AfAC.105/164 at 4 and Annex T at 20 (1976).
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As noted in this COSPAR study the lowest aunospherical depth inte which
artificial satellites of the earth have penetrated *‘is with good precision the height of 90
km.'"s0

Therefore, the lower limit of outer space should be drawn not far from such height
which represents a kind of natural boundary of space flights. Should the lower limit of
outer space be located much higher, it would exclude from the realm of space law 2
significant part of space activities, including those with highly practical results. The
performance of missions that would involve the penetration of objects into space below
such limit would then require the consent of any subjacent State concerned. On the
other hand, should the lower limit of outer space be located closer to earth, important
interests of subjacent States falling within the category of national security might be
affected without any proper benefit for space activities as such.

Furthermore, it is well to remember that other significant phenomena of a physical
value also militate in favor of selecting the lowest relatively stable perigee of artificial
carth satellites as the decisive criterion for the establishment of the lower limit of outer
space, In the wotking paper entitled “‘Natural Boundaries in Space”’, submitted by
Belgium ar the thirteenth session of the Scientific and Technical Subcommittee of the
UN Committee on Quter Space in 1976, the following facts were also recalled: The
turbopause, being a boundaty that separates two atmospheric regions with different
physical propcrttcs where air ceases to exist with its normal composmon for principal
constituents, is situated at the height of 100+ km; the first persistent and important
ionospheric level, e.g., the so called E-region, occurs in the neighborhood of 100 km;
atmospheric drag becomes important and also perceptible due to the glow of falling
meteorites 2t 100+ 10 km; important and vast atmospheric regions lie beyond this limi,
such as plasmasphere, magnetosphere, etc.’* Indeed, up to the height of 100 km the
composition of atmosphere remains similar to that of its dense layer sutrounding the
earth. In more distant regions, tts composition widely differs. All such coincidences,
however, are but subsidiary arguments which support. the validity of the main criterion
on which the delimiration can be effectively based.

As a matter of fact the lowest perigee where space objects are still able to continue
-tn their orbiting around the earth has already imposed itself as a natural criterion for the
delimitation of ourer space. This natural delimitation has also been evidenced by the
constant practice of States and their tacit consent to space activities accomplished so far
at this distance and beyond it. On the basis of such practice, Professor Wojciech
Goralezyk of Warsaw University defends the view that'a principle has alteady emerged
whereby in the height of orbits around the Earth, where objects launched by States

“ofbrd.

“The Question of the Definition andsor the Delimitation of Ohter Space, (LR Do,
ArAC105/C. 2/ T/ Add. 1ac 18-19 (1977).
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move, the territorial supremacy of States does not prevail and such pares of space belong
to ourer space.*?

Indeed, the ctiterion of the lowest perigee and the natural boundary of outer space
arising from it should serve as the basis on which an agreement establishing a
conventional boundary could be reached. Such conventional boundary might deviate
from the basic criterion in one direction or the other taking into account all relevant
viewpoints and interests of States. But in principle, it should follow the above
mentioned natural line and confirm the already established custom.

In conclusion, it should be recalled that a Working Paper dealing with the
approach to the solution of the problem was recently submitted by the delegation of the
U.S.S.R. to the U.N. Legal Subcommittee on Outer Space. In this document it was
suggested that an agreement be reached on the boundary between atrspace and outer

-space at an altitude not exceeding 100/110 km above the sea level. At the same time,
this document recommended retaining the right of space objects to fly over the territory
of other States at lower altitudes for the purpose of reaching otbit ot teturning to earth
in the territory of the launching State.?3

We belicve that this proposal has been well founded. It reflects actual practice of
States performing space flights and at the same time preserves legitimate interests of
subjacent States. Without any doubt, its adoption as the basis for a solution of the
question of defining outer space would promote ‘*the common interests of all mankind
in the progress of the exploration and use of outer space for peaceful purposes” .5

529, Goralezyk, Prawo miedzynarodowe publiczne w zarysie 236 (1979).

BN, Doc. ATAC.103/C.2/L. 121 (1979}, reproduced in the Report of the Legal Subcommittee on the
Work of Its Eighteenth Session, March 12-Aprid 6, 1979, U.N. Doc. A/AC.105/240, Annex V., a1 6 {1979).

SMSupra notwe 44



THE 1930 SESSION OF THE U.N. COMMITTEE ON THE
PEACEFUL USES OF OUTER SPACE: HIGHLIGHTS OF POSITIONS ON
OUTSTANDING LEGAL ISSUES

Stephen Gorove®

The United Nations Committee on the Peaceful Uses of OQuter Space
(UNCOPUOQS) held its twenty-third session at United Nations Headquarters from 23
June to 3 July, 1980 under the chairmanship of Ambassador Peter Jankowitsch of
Anstria,? The Chairfhan opened the session with a statement reviewing the work of the
Committee’s subsidiary bodies? and outlining the work of the Committee which
included snter aliz, consideration of the item ‘‘applications of space science and
technology and activities in outer space’’. The purpose of my presentation is to focus on
some of the latest pronouncements reflecting positions of States on outstanding legal
issues during the discussion of this item before the Committee.?

Under the topic of “‘applications of space science and technology and activities in
outer space’’, the Commitiee had under consideration the foilowing five subject
mattets: (2) the remote sensing of earth by satellites; (b) direct television broadcasting
by satellites: (¢) the definition and/or delimitation of outer space and outer space
activities ‘bearing in mind, #nzer 2/iz, questions relating to the geostationary oibit™’; (d)
the use of nuclear-power sources in outer space; and (e} space transportations systermns.
Some of the relevant points brought up in the deliberations may be conveniently
presented under each of these subjects.

*Chairman of the Editoriat Board, Journal of Space Law; member of the I.A.F. delegation to the UN.
Committee on the Peaceful Uses of Qurer Space, 1980; corresponding membet of the Internatonal Academy
of Astronautics. The views expressed herein are those of the author and do not necessarily represent the views
of any organization with which he is connected.

142 of the 47 members of the Committer were represented ar the session. Those nations which did Aot
send representatives included Albania, Chad, Iran, Lebanon and Sierra Leone. Representatives of the
International Aromic Energy Agency (IAEA) and of the following specialized agencies artended the session:
Food and Agriculture Organization of the United Nations (FAQ), United Nations Educational, Scientific and
Cultural Organization (UNESCO), International Telecommunrication Union (ITU), World Meteorological
Organization (WHO). Representatives of the Eutopean Space Agency (ESA), the Committee on Space
Research (COSPAR) of the International Councit of Scientific Unions (ICSU) and the International
Astronausical Federation (1AF} also atrended the session, Representatives of the Division for Narural Resources
and Energy (DNRE} of the Department for Narural Resources and Energy (DNRE) of the Department of
Technical Co-opetation for Development (DTCD) of the United Nations Secretariat, of the Office of the
United Nations Disaster Retief Co-ordinator (UNDRO) and of the United Nations Development Programme
(UNDP} were also in attendance. S¢e Doc. A/AC. 105/XXII/INF. 1, and Add. 1 (1980).

*The Scientific and Technical Subrommittee’s recent report on its wotk may be found in Doc. A/AC.
105/267 (1980) and that of the Legal Subcommittee in Doc. A/ AC. 105/271 and Corr. 1 (1980).

3For earlier discussions of the Committee’s work, see Hosenball, The United Nations Committee on the
Peaceful Uses of Quter Space: Past Accomplishments and Future Challenpes, 7 J. Space L. 95 (1979);
Jankowitsch, Contriburions of the Unijted Nations Commitzee on the Peaceful Uses of Ourer Space; An
Overview, 5 J. Space L. 7 (1977), )
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(@) Remote Sensing of the Earth by Satellires (RS)

The formulation of draft principles to govern activities in relation to RS had been
before the Legal Subcommittee for some years but—as the square brackets in the
relevant text? indicate—thus far no consensus has been achieved. Differences of opinion
continued to surface in the course of discussions before the Committec and some of the
relevant views are summarized below:

Perceprible progress has been made regarding the development of 2 set of principles on
RS (U.K.*):

No appreciable progress was made in the consideration of the legal implications of RS
(Nigeria®);

Progress should not be slowed (France™);

Agreed-upon principles complementing existing international cooperative agreements
should be formulated and maximum use by all interested nations should be facilitated;

legal principles on RS shouid not be permirted to render practical arrangements more
difficult or even impossible (1.5.9);

Internationally accepted juridical norms were necessary (Chile};

There should be unrestricred dissemination of data and information resulting from RS
- activities (Traly19);

The distribution of dara and information from RS required the consent of those States
concerned (Soviet Union!); :

The unconditional consent of the sensed State was essential prior o the dissemnination of
data (Bulgaria'®);

4Doc. A/AC. 105/271, Annex 11, pp. 7-11 {1980); teproduced infrz, pp. 17;21.
*Doc. 08/961, p. 2 {1980).

ofd, ars.

Nd. at 4,

sDocs. A/ AC.105/PY. 212, p. 17 (1‘580); 08/962, p. 5 (30 June 1980).

sDoc. O8/061, p. 4 (27 Junc 1980).

*Doc. 05/957. p. 4 (25 June 1980},

1Doc. 05/960, p. 3 (26 June 1980).

Doc. A/AC, 105/PV. 205, p. 17 (1980).
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Dissernination of data obrained by RS should be subject to the prior consent of the
sensed State (Egypt!?),

Was in favor of defending sovereign rights of nations regacding the dissemination of
information about themselves (Brazil14);

Progress and economic interests of States and of the international community as a whole
should be reconciled with the sovereignty of States over their natural resources

(Totkey?s);
The ptinciple of sovereignty muse be raken into account (France's);
Important issues included the rights of the sensed State (Chile?);

The sensed State had a priority right to obtain without cost information detived from RS
and such State had a right to be consulied before information was made available to
third parties in exchange for financial and polirical compensation (Ecuador®);

Sensed States should be assured timely and priority access to information resulting from
RS but they should agres to teconcile their national interests with the interests of
mankind as a whole (Italy!9);

All states should have direct access to data relevant to their territory and all other data. It
was important t eliminate discriminatory restrictions (Rumania?0);

Emphasis should be placed on a solution for all states to have access to collected data
{France2?);

One must find ways 0 hatmonize the intesests of “'sensed”’ countries and other
countries, assuring thar those other countries did not enjoy privileges (Belgium??);

tDoc, 08/960. p. 6 {26 June 1980},
“Doc. A/AC. 105/PV. 205, p. 23 (1980).
*Doc, 0§/960, p. 4 (26 June 1980).
¥Doc. O8/961, p. 4 (27 June 1980).
YDoc, 08/963, p. 2 (1 July 1980).
elbid,
¥Doc, 087957, p. 4 (25 June 1980).
®Doc. 08/961, p. 7 (27 June 1980).
24, ar 4.

2Doc, O8/961, p. 6 (27 June 1980).
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Comptomises were acceptable bue she dissemination of dara should be consistent with
the conomic and pelitical interests of States (Poland?);

Prepared 1o share the data it had collected on natural resources with other countries
(Argentina®);

The UN program should assist developing countries to analyze and interprer available
daza and expand RS stations in those countries (Iraly?): .

An important question was how to assure that data would be available on a continuing
basis (Sweden?);

It would be better to consider pretequisives for coordinating a RS system for earth
*{Belgium?7);

The RS issues are complex from a scientific as well as from a legal and political point of
view (Poland?); )

All delegations shovtd use the rerms *‘primary data’ and “‘analyzed information'” for
greater clarity (Canada??);

The focus of the work should be on the practical aspects of RS technology (Rumania®);

In some of the additional discussions the view was also expressed that the lack of
progress in this area was due to the {act that the toral range of earth observation satellires
extending from meteorological satellites to surveillance satellites was not taken into
account3?, Having heard the different views of Member States on outstanding issues the
Committee recommended that the Legal Subcommittee should continue, on the basis
of priority, to give detailed consideration to the legal implications of RS of the carth
from space, with the aim of formulating draft principles. 32 '

a4 ats.

Doc. 08/957, p. 3 (25 June 1980).
25Doc. (05/962, p. 8 (30 June 1980).
#Doc. Al AC. 105/PV. 205, p. 28 (1980).
2Doc. OS/961, p. 6 (27 June 1980).
%Doc, A/AC. 105/P.V. 212, p. 33 (1980).
98upra note 26 a1 §.

#Doc. A/AC. 105/PV. 213, p. 17 (1980).
MDoc, A/35/20, p. 6. (1980).

334, at 6-8.
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&. Direct Television Broadsasting by Satellites (DBS)

The elaboration of draft principles governing the use by States of arrificial earth
satellites for direct television broadcasting had been on the agenda of the Legal
Subcommittee for a number of years but as in the case of remote sensing the square
brackets in the relevant text?® reveal that thus far no consensus has emerged on a number
of key issues. Some of the views which were expressed in the discussions before the
Committee may be summed up as follows:

No appreciable progress was made in the formulation of principles governing the use of
DBS by States (Nigeria*);

It was essential to formulate principles (India®, similazly: Egypes€);

Free dissernination of information across frontiers and the right to receive and impart
information were essendial (UK., similacy: U.5.,2 F.R.G.* and Italy 19);

All efforts at regulation should be made within limits of full respect for the principle of
free flow of information, freedom of the press and opinion (F.R.G.%);

Although it had not yer taken a final position on all the recommendations of the

" MacBride Commission which was established in the framework of UNESCO, it fully
agreed 1o the basic approach by the Commission which was directed at a free and better
balanced flow of information and communication (Netherfandst?);

Does not share the view that the MacBrde report contains a confirmation of the
existence of the free flow of information in international relations. On the contrary, the
conclusions of the report confirm the need to respect State sovereignty in cartying our
information activities at the internarional level and to assist developing countries in

33Doc. AFAC. 105/271, Annex [, pp. 6-11 (1980), reproduced in Current Documents I, #zf7a.
#Doc, 057961, p. 5 (27 June 1980},

»Doc. A/AC. 105/PV. 212, p. 61 (1980).

3Doc. O5/962, p. 9 (30 June 1980).

3Doc. 057961, p. 2 (27 June 1980).

#Doc, A/AC. 105/PV, 213, pp. 23-5 (1980).

»Doc. 08/957, p. 6 (25 June 1980).

ol ard,

4.t 6.

42Doc. 957, p. 10 (25 June 1980).
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organizing narional communication infrastructures and a balanced flow of informarion
on the basis of cooperation and agreement (Soviet Union®);

Legal regulations of DBS required flexibility. Any principles on DBS should be based
only on agreements among States concerned (Soviet Union#d);

The DBS issue should be decided on the basis of the sovereign rights of States and
consent of the receiving Srate should be a prerequisite to DBS (Poland,%* similarly:
Romania % Chile,# Soviet Union#); -

It was vital to respect the sovereignty of the recipient Staves and their right ro preserve
and develop their own tradition and culture (Egypre);

A country had the right t be informed beforehand about DBS into the country; there
had to be a previous agreement between the receiving and launching States (Mexico,
. sirnilatly: Ecuadors?);

Concerns of the receiving State had to be taken into account (France’?);

Consultation and agreement between States should include the concepe of respect of the
broadcasting State for the concerns of the receiving State (Indonesia®®);

The contention that Article 19 of the Declaration of Human Righrs obliged
authorization of DBS could not be deemed applicable (Colombia’);

The principle of fiee flow of information should be respected so long as it doverailed
with the inalienable right of States to protect their social patrimony (Chile’s):

“Doc. AJAC. 105/PV. 212, p. 36 (1980).
#“Doc. 08/960, p. 3 (26 June 1980).
“Doc. AlAc. 105/PV. 212, p. 32(1980).
Doc. O8/961, p. 7 (27 June 1980).
4"Doc., 0$/963, p. 2 (1 July 1980).

4Doc. 08/962. p. 7 (30 June 1980).
#Doc. 0S/960. p. 6 (26 June 1980).
Doc. 0§/961, p. 3 (27 Jurte 1980},
*Doc. A/AC. 105/PV. 213, pp. 9-11 (1980).
Doc. OS/961, p. 4 (27 June 1980).
»Doc. OS/960. p. 7 (26 June 1980).
Doc. 08/961, p. & {27 June 1980).

»Docs. 08/961, p. 3 (27 June 1980); A/AC. 105/PV. 213, p. 6 {1980).
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The text ptesented by Sweden and Canada in 1979 constituted 2 fair and balanced basis
for compromise, In the formulation of legal pr1nc1plcs regarding DBS special
cotisideration should be given to the interests and requirements of the developing
countries and the sovereignry of States should be fully taken into account (Turkey?);

ITU has already established a comprehensive body of regulations on DBS (U.K.”-);

The norms contained in the instturments of ITU provide mote than adequate protection
for the fegitimare interests of il States (U.S.5%);

An acceptable solution might be based on a definition of consecutive responsibilities
taking into account the principles and contents of programmes defined as illicit and
inadmissable {Italy’9);

The views advanced and related discussions revealed no specific progress with
regard to outstanding issues and the Committee recommended that the Legal
Subcommittee at its next session continue, as a matter of priority, its efforts to conclude
the elaboration of principles governing the usc by States of DBS.

tc) Definition and/or Delimitation of Quter Space and Quter Space Activities Beartng
in Mind Questions Relating to the Geostationary Orbit

It may be recalled that during the 1980 session of the Legal Subcommittee there
were differences of opinion among delegates as to whether it was necessary to have a
demarcation line between airspace and outer space®! such as the one proposed by the -
Soviet Union to the effect that outer space should begin 2t 100-110 km above sea level 62
Some of the views advanced before the Committee may be summarized as follows:

To avoid conflict berween the norms of air law and space law a precise spacial
delimitation was necessary (Soviet Union®?);

%Doc. 08/960. p. 4 (26 Jupe 1980).
Do, 08/961, p. 2 {27 June 1980}

sDoc. A/AC. 105/PV. 213, p. 26 (1980). 7

%Doc. AAC. 105/PV. 213, p. 21 (1980).

®Doc. A/35/20, p. 8 (1980).

siDoc. A/AC. 105/271, p. 8 (1980).

$2For the Soviet Union’s working paper, see Doc. AfAC. 105/C. 2/E. 121,

sDoc. A/AC. 105/PV. 212, pp. 37-40 (1980).
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It is absolutely necessasy 1o have a definition as to where outer space begins . . The
height of 100 kilometers should be established (German Democratic Republic®);

Reaffirmation of the customary delimiration of outer space at the height of 100-110 km
was fully justified (Poland®%);

The Sovier proposal would not solve any problem, but would rather raise the problem of
“‘creeping jurisdiction’’, providing an ever- present temptation to expand the zone

‘subject to sovereignty . . . What would happen to activities now regarded as space

activities which tock place below the proposed boundary? ... Up to now the
development of space activities had proceeded without a boundaty. The activicies
themselves could be regulated through the establishment of international
rules . . . that was the course followed in five outer space instruments now in existence.
That course should be continued (Netherlandss);

It ts very difficult to establish scientific criteria for delimiting outer space. The matzer is
an exttemely difficult issue . . . It should be dealt with as comprehensively as possible
and the Scientific and Technical Sub-Committee should continue o study this issue. To
define outer space, it will be increasingly necessary o take account of criteria which, by
their very nature, evolve with time (Frances7);

Prepared to take a flexible arritude (Austria®®);

Any definition of outer space must include a legal regime, su/ gewerss, including the
geostationary orbit. The geostationary otbit was subject to the sovereignty of the
subjacent States but the sovereignty of the equarorial States must be exercised for the
benefit of mankind. Thus a legal regime was necessary (Indonesia®);

The geostationary orbit is an inseparable patt of outer space and no segment thereof can
be claimed to be national property (German Democratic Republic™);

The geostarionary orbit is a complex issue. . . Bur the legal status of this parr of outer
space cannot be based on unilateral claims contrary ro international law. The partition of
ourer space would undermine the fundamental principle of space law: free access to all
parts of outer space (Poland™);
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L ATAC. 105/PV. 213, pp. 28-30 (1980),
L ATAC. 105/PV. 212, p. 33 (1080).

. 08/962, p. 6 (30 June 1980},

. AJAC. 105/PV. 213, p. 32 (1980).

. 08/957, p. 5 {25 June 1980).
087960, p. 8 (26 Junc 1980).

. AJAC. 105/PV. 213, p. 31 (1980},

. AJAC. 105/PV. 212, p. 33 (1980).
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100 km was the most feasibie height for the determination of the delimization of oucer
space but there was no nexus between the altitude to be set for the delimitation of space
and the one set by the laws of gravity for the geostationary orbit. . . The delegare did
not object to free orbiral rransit but this did not include devices placed over his country
in fixed orbit (Colombia’);

The geostationary orbit was the heritage of all mankind and the use of the orbit should
not confer any priority to any country (Egypt™);

The use of the geostationary orbit must be regulated and such use should be for the
good of che internarional community, particulatly the developing nations (Ecuador™);

All countries muse have a real possibility of gaining access to the geostationary orbit

(Chile™);

There must be respect for the suf generis nature of the geostationary orbit the use of
which must be regulared (Ecuador’s, similarly: Colombia);

The geostationary orbit was a finite natural resource, the use of which could not be made
contingent solely on the technological capacity of cerain countries or the sentority of
those States which had made use of it first (Ecuador™);

It is difficult 1o accept a '‘first come, first served'’ attitude, instead a legal framework
should be established to provide equitable access to the geostationary orbit for alt
countties, with due regard being paid to their different needs (Brazil™);

The facr that there might be an allocation of satellite orbits in perpetuity was ar variance
with international law (Colombia®®);

It was necessary to continue efforts in elaborating principles to complement existing
international instruments with regard to the geostarionary orbit (Mexico®t);

Doc. O§/961, pp. 7-8 (27 June 1980).
»Doc. A/AC. 105/PV. 212, p. 64 (1980).
"Doc, 087963, p. 2 {1 July 1980).

#Doc. O5/961, p. 4 (27 June 1680).
7Doc. 08/963, p. 2 (1 July 1980).

TDoc. 0$/961, p. 8 {27 June 1980).

"85y pra note 76.

®Doc. A/AC. 105/PV. 205, p. 23 {1980).
5Doc, OS/961. p. 8 (27 June 1980).

B ar 3,
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In view of the ever-increasing number of satellites in the geostationary orbit, a more
thorough examination of the relevant problems should lead to the formulation of
appropriate understandings in otder to ensure the most efficient and economical means
‘of using the orbit, including equal access for all interested States (Ausrria®?):

Equitable iegal regime ought to be estabiished in ordet to ensure that the geostationary
orbit, which was a limited natural resource, should be utilized for the benefit of alf
countries and in particular the devéloping countries (Turkey®s);

The MacBride teport’s suggestion of the possibility of imposing an international duty on
the use of the geostationary orbit in order to secure sufficient financial resources for
development in the field of communications for the benefit of the developing countries
could be explored further, since it was correctly founded on the concept of the
geostationary orbit as a phenomenon to be expleited for the benefit of all, regardless of
the level of technological development or geographical position (Tealysd);

I the area of delimitation of outer space and the question of a geostationary orbit,
technical problems were dominant requiring resetve in dealing with them (France®);

Apart from the foregoing views special reference was made by some delegations to
Resolution BP of the 1979 World Administrative Radio Conference concerning the
planning of space services utilizing the geostationary orbit which stipulated that
*‘Attention should be given to relevant technical aspects concerning the special
geographical situarion of particular countries'’.® Some of the delegates expressed the
view that pertinent sections of this resofution were meant to provide for the special
interests of equartorial countries; other delegations, however, were of the view that the
relevant parts of that resolution referred to polar and cerrain tropical and desert
countries whete geographical and climaric conditions affected signals from satellites.s?

The Commitcee took note of the varying views expressed by the different
delegations and endorsed the request of its Scientific and Technical Subcommittee that
the study on the physical narure and technical attributes of the geostationary orbit
continue to be brought up to date as required .8

2Doc. 08/957. pp. 5-6 (25 June 1980).

#Doc. 08/960, p. 5 (26 june 1980).

&Doc. 05/957, p. 10 (25 June 1980).

$Doc. 0S/961, p. 4 (27 June 1980},

3For a discussion and analysis of this resolution, see Gorove, The World Administrative Radio
Conference: Some Legal and Political Implications, 29 Zeitschrife {. Luft. und Weltraumrecht 214 ac 217 /.
(1980). :

#Doc. A/35/20, p. 9 (1980).

s bid,
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(d) Use of Nuclear Power Sources (NP5) tn Space

. The review of existing international law relevant to outer space activities with a view
of determining the appropriateness of supplementing such law with provisions relating
to the use of NPS in outer space has been on the agenda of the 1980 session of the Legal
Subcommittees? and also discussed during the 1979 and 1980 sessions of the Scientific
and Technical Subcommittee®. Also in this area the divergent views which were
apparent at the sessions of the Subcommittees came again to the fore during the
discussions before the Committec. Some of the stated positions may be summed up as
follows: '

Existing international law was insufficient because it did not adequately cover the use of
NPS in outer space; (Venezuela,® similarly: Mexico%?);

The first four space rreaties contained legal provisions but gaps remained which should
be filled (U.K.%%):

Provisions concerning the use of NPS for satellires should be incorporated into the
current body of internadonal law . . . to ensure maximum protection of human beings
and their environment . . . against the risks inherent’in the use of NPS (F.R.G.%,
similatly: Austria?®, ltaly%$); :

Positive rules of law were necessary (Colombia?”, similarly: Ecuador®®);

New rules and procedures were needed to govern the use of NPS in outer space. Those
should include: the publication of appropriate safety analyses by States which launch
such vehicles; the establishment of requirements for notification prior to the re-entry of
a makfunciioning spacecraft which includes a nuclear power source; and the provision of

#Poc. AFAC. 105/271. p. 4 (1980},

%Docs. A/AC. 105/238, 5. 2 (1979): A/AC. 105/267, p. 2 (1980},
9Doc. A/AC. 105/PV. 213, p. 16.

92Doc. O8/961, p. 3 (27 June 1980).

4. at 2.

94Doc. O8/957, p. 7 (25 June 1980}.

95ld. at 5.

%64 ar 4,

9Doc, O8/961. p. 7 {27 June 1980).

8Doc. 0§/963, p. 2 (1 July 1980).
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assistance in locating debris from a spacecraft containing NPS and assisting in any
subsequent ciean-up activities (1J.5.9%);

Two things were essential: review of existing international law and determinarion of
desirability of drafting new instruments (Canada'®? similaly: Japaniot);

Thete were four areas where provisions on NPS were required:

{a)  informarion regarding its use,
{b)  notificasion prior to reentry,

(© assistanice to States in an emergency,
(d)  radiation exposute levels; (Canada', similarly: Raly1os,
Turkey%4);

Existing international legal norms on NPS were appropriate and provided adequate
tegulation. However, further srudy could be done to imptove the use of existing
international law (Soviet Uniontos); :

Existing international faw inscruments wete adequare in providing all the necessary

" provisions to deal with the use of NPS in space (Poland™¢, similarly: Czechoslovakial®?,

Hungary!®s);

The review of existing space law does provide some grounds for saying that there is no
real need to supplement existing law with special provisions on the use of NP§ in cuter
space (Bulgariato9);

No special working group was necessary to consider the use of NPS in space; {Soviet
Union¢, simnilatly: Hungaryt11);

»®Doc. 08/962. p. 6 (30 June 1980).

100]7, at 4

1Doc. 05/937, p. 8 (25 June 1980).

192D0c,08/962, p. 4 (30 June 1980).

1030/, ac 8.

14Doc. OS/960, p. 4 (26 June 1980).

10574, at 3.

1060oc, A/AC. 105/PV. 212, p. 34 (1980).

1 Dac.08/958. p. 3 (25 Juae 1980).

wiDoc. A/AC. 105/PV. 213, p. 22 (1980).

1wDac. A/AC. 105/PV. 205, p. 18 {1980).

"hoc. O8/962. p. B (30 June 1980).

Sy pry note 108.
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Legal aspects of emergency assistance for States on whose territory parts of damaged
space object carrying NPS might enter may be reviewed (Poland!'3);

Internationally accepied guidelines are essential, where an activity resules in radiation
exposure among populations outside the country responsible for the activity in question.
In the case of ordinary nuclear power production, many counrries have accepted even
more sttingent rules than the guidelines elaborated by the International Commission on
Radiologaical Protection (ICRP). NPS in outer space should not be excluded from such
minimum guidelines (Sweden?13),

Additional standards and norms wete necessaty on NPS (Rurnaniall4),

In addition to the preceding summations of views reflecting positions on
outstanding issues, the view was also advanced that consideration should be given to the
“establishment of an adequate global tracking system to ensure the best possible
_information and prediction of reentry and impact. The view was also expressed that
there was a need for the initiation of a program to train specialized teams from various
countries, particulatly the developing nations, to deal effectively with cases of accidental
reentry. 115,

The Committee noted that the Scientific and Technical Subcommittee had-
reestablished its Working Group of Experts in order to continue its consideration of the
technical aspects and safety measures relating to the use of NPS in outer space and
endorsed the recommendation of the Working Group that arrangements be made for it
to meet during the Scientific and Technical Subcommittee’s next session. 116

(e) Space Transporiation Systems (STS) and their Implications for Fuiure Activities in
 Space

It may be recalled that the Scientific and Technical Subcommittee had considered
the matter of space transportation systems and their implications for future activities in
space.” In the course of the general exchange of views, the Committee heard. -

- statements on various programs related to STS in operation or planned, including
_ programs reported by the Soviet Union concemning Soyuz and Pregress, France

“ID.oc. AfAC. 105/PV. 212, pp. 34-5 (1980).
u3Doc, A/AC. 105/PV. 205, pp. 29-30 (1980).
4o, O§/961, p. 7 {27 June 1980).

- 11Doc, A/35/20, p. 10 {1980).
18], at 9-10.

WDoc, A/ACH 1057267, p. 2 (1950).
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concerning Ariane, the United States concerning the Shuttle and the Europear. Space
Agency regarding Ariane and Spacelab. 118 :

Concluding Observations

The foregoing review of some of the key positions of States reflect substantial
differences of opinion on several basic issues. Even a perfunctory glance without the
benefit of an in-depth content analysis which is outside the scope of this inquiry, reveals
the nature and degree of these differences. They range from the idea of *“‘unrestriceed
dissemination of data and information’’ to the opposite concept of *‘unconditional
consent of the sensed State prior to dissemination’ of RS data, from the principle of
“free flow of information, freedom of the press and opinion’’ to the counter
proposition of *‘consent of the receiving State”’ to DBS and from a ‘‘precise spacial
delimitation” to the notion that any "‘criteria’’ for the definition of outer space “‘by
their very nature’” would ‘' evolve with time’’. They cover contradicting statements such
as that the ‘‘geostationary orbit is an inseparable part of outer space’” and that it is
“subject to the sovereignty of the subjacent States’’, that “'existing international law
was insufficient because it did not adequately cover the use of NPS in outer space’ and
that “‘existing international law instruments were adequate in providing all the
necessary provisions to deal with the use of NPS in space’’.

While the nature and intensity of the differences may vary from issue to issue and
the perceived effect of acceptance of opposite positions on professed value schemes and
potentials of a party may equally vary, it will be the task of policy-makers, diplomats
and legal technicians to review their positions, seek bridges, and explore suggested.
approaches in order to find acceptable solutions. It is hoped that the preceding survey
will serve to facilitate such exploration and review.

Which one of the reviewed areas will be the most likely target for an early selution
is hard to predict with absolute certainty at this time. Problems pertaining to RS, the
delimitation of outer space and the geostationary orbit may offer more tangible hope for
an eatlier solution but those involving the use of DBS and NPS in outer space eventually
may also lead to some form of understanding.

International space law has made enormous progress in 4 relatively short span of
time due largely to the unceasing efforts of delegations within the Committee on the
Peaceful Uses of Outer Space and its Subcommittees. Only dedication, perseverence and
patient diplomacy in an unobtrusive international political climate, coupled with legal
ingenuity and skill of draftsmanship, can continue to pave the way for further progress
in this increasingly important and challenging area of the law,

vl a1,



CURRENT DOCUMENTS
I

TEXTS OF DRAFT PRINCIPLES AS CONTAINED IN THE REPORT OF THE
LEGAL SUB-COMMITTEE ON THE WORK OF ITS EIGHTEENTH SESSION *

PRINCIPLES GOVERNING THE USE BY STATES OF ARTIFICIAL EARTH
SATELLITES FOR {INTERNATIONAL]* DIRECT TELEVISION BROADCASTING

The General A.Uemé!y,-
(1) In view of of the benefits of international direct television broadcasting by
means of artificial earth satellites for individuals, peoples, countries and all mankind,

(2) Desiring to safeguard the legitimate rights and interests of all Stares and to
encourage orderly development on an equitable basis of this new and promising means
of television broadcasting,

(3) Recognizing the unique characteristics of such satellite broadcasting not
encountered in other forms of broadcasting which necessitate besides relevant technical
regulations also-legal principles solely applicable in this field.

{4) Comsidering that States, as well as international governmental and non-
governmental organizations, including broadcasting associations, should base their .
activities in this field upon and encourage international co-operation,

(5) Solemnly declares thar in internacional direct television broadcasting by means
of artificial earch satellices, States should be guided by the following principles:

[1a. Recognizing that international direct broadcasting by means of artificial earth
satellites should be based on strict respect for the sovereign rights of States and non-
intetference in their internal affairs, ]

[1b. Considering that direct television broadcasting by means of satellites should
take place under conditions in which this new form of space technology will serve the
lofty goals of peace and friendship among peoples;)

[lc. Recogmizing the importance for free dissernination of information and ideas
and a broader exchange of views berween all countries of the world;]

* Taken from U.N. Comm. on the Peaceful Uses of Curer Space Repott of the Legal Sub-Committee on
the Work of its Nineteenth Session (10 March-3 April 1980), Doc. A/AC.105/271, Annex 1, pp. 6-11 {1980).
The text of this document is identical with that found in Doc. A/ AC. 1057240, Aanex 11, Appendix A (1979).

*The term “international direct television broadeasting'’ is 10 be defined.

188
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[1d. Recogrizing the importance of the tight of everyone to freedom of expression,
including the right to seek, receive and impart information and ideas regardless of
frontiers, as enshrined in instrurnents of the United Nations relating to universal human
rights.]

Purposes and obrectives

Activities in the field of international direct television broadcasting by means of
artificial earth satellites should* be carried out in a manner compatible with the
development of mutual understanding and the strengthening of friendly relations and
co-opetation among all States and peoples in the interest of maintaining international
peace and security. Such activities should, snter 4/ia, promote the dissemination and
mutual exchange of information and knowledge in cultural and scientific fields, assist in
educarional, social and economic development, particularly in the developing countries
and enhance the quality of life of all peoples.

Applicability of international law

Activities in the field of direct television broadcasting by means of arnﬁc;al earth
satellites should be conducted in accordance with international law, including the
Charter of the United Nations, the Treaty on Principles Governing the Activities of
States in the Exploration and Use of QOuter Space, including the Moon and other
Celestial Bodies of 27 January 1967, the relevant provisions of the International
Telecommunication Convention and its Radio Regulations and of International
Instruments relating to friendly relations and co-operation among States and to human
rights.

Righis and benefits
Every State has an equal right to conduct activities in the field of direct relevision
broadcasting by means of artificial earth satellites and to authorize such activities by
persons and entities under its jurisdiction. All States and peoples are entitled to and
should enjoy the benefirs from such activities. Access to the technology in this field
should be available o all States without discrimination on terms mutually agreed by all
concerned.

International cooperation
Activities in the field of direct television broadcasting by means of artificial earth
satellites should be based upon and encourage international co-operation. Such co-
operation should be the subject of appropriate arrangements. * '

*Use of the terms “'should’’ and '*shall’’ will be reviewed larer when formulation of the principles is
complete and it is clear whar stztus che principles are to have and uniformity of terminology is considered.

*Subject to review of the second sentence in the Hghr of the discussion on consent and participation.
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State responsibility
[States should bear international responsibility for activities in the field of direct
television broadcasting by means of artificial earth satellites carried out by them or
under their jurisdiction and for the conformity of any such activities with the principles
set forth in this document ]

When direct television broadcasting by means of artificial earth satellites is cattied
out by an international intergovernmental organization, responsibility for compliance
with these principles should be borne both by such organization and by States
participating in it. :

Duty and right to consult
[Any State tequested to do so by another State should promptly enter into
consultations with the requesting State concerning any matter arising from those
activities in the field of international direct television broadcasting by satellites that are
likely to affect the requesting State, and such consultations should be conducted with
due regard to the other principles of this document.]

Peaceful settlement of disputes™*

Any dispute that may arise from activities in the field of direct television
broadeasting by means of artificiai earth satellites should be resolved by prompt
consultations among the partiés to the dispute. Where 2 mutually acceptable tesolution
cannot be achieved by such consultations, it should be sought through other established
procedutes for the peaceful settlement of disputes.

Copyright and neighbouring rights

Without prejudice to the relevant provisions of international law States should co-
opetate on a bilateral and multilateral basis for protection of copyright and
neighbouring rights by means of appropriate agreements between the interested States
or the competent legal entities acting under their jurisdiction. In such co- opcratlon they
should give special consideration to the interests of developing countries in the use of
ditect television broadcasting for the purpose of accelerating their national
development.

Notification to a‘be United Nations

In order to promote international co- operauon in the peaceful exploratlon and use
of outer space, States conducting or authorizing activities in the field of direct television
broadcasting by satellites should inform the Secretary-General of the United Nations to
the greatest extent possible of the nature of such activities. On receiving this
information, the Secrctary-General of the United Nations should disseminate it
immediately and effectively to the relevant United Nations specizlized agencies, as well
as to the public and the international scientific community.

* *Some delegations indicated that they had a preference for the text in paragraph 15 of the report of the
Chairman of the Working Group.
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Consultation and agreements between States

1. {A direct television broadcasting service by means of attificial earth satellites
specifically directed at a foreign State, which shall be established only when it is not
inconsistent with the provistons of the relevant instruments of the International
Telecommunication Union, shall be based on appropriate agreements and/or
arrangements between the broadcasting and receiving States or the broadcasting entities
duly authorized by the respective Statewider dissernination of information of all kinds
and to encourage co-operation in the field of information and the exchange of
information with other countries.]

2. [For that purpose a State which proposes to establish or authorize the
establishment of broadcasting service by means of artificial earth satellites specifically
directed at a foreign State shall withour delay notify that State of such intention and
shall promptly enter into consultations with that State if the latter so requeses.]*

- 3. [No such agreements and/or atrangements shall be required with respect to the
overspill of the radiation of the satellite signal within the limits established under the
relevant instruments of the International Telecommunication Union. |

[(b) Ne such agreements and/or arrangements or consaltations shall be required
with respect to the overspill of the radiation of the satellite signal within the limits
established under the relevant instruments of the International Telecommunication
Union ]

f(c) Delete paragraph 3.]

{(d) This principle shall not apply with respect to the overspill of the radiation of
the satellite signal within the limits established under the relevant instruments of the
International Telecommunication Union, | '

Programme content
[States or their broadcasting entities which participate 'in direct television
broadcasting by satellite with other States should co-operate with one another in respect
of programming, programme content, production and interchange of programmes.

[The broadcasting of advertising, direct or indirect to countries other than the
countty of origin should be on the basis of appropriate agreements between the
countries concerned. ]

*Some delegations considered that. owing to the wording of the principle on *‘consultation and
agreements between States™, the principle on *'duty and right to consult'’ should be reconsidered in order to
avoid inconsistencics and redundancies,
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[Notwithstanding the foregoing, States undertaking activities in direct television
broadcasting by satellites should in alf cases exclude from the television programmes any
matetial which is detrimental to the maintenance of international peace and security,
which publicizes ideas of war, militarism, national and racial hatred and enmity
between peoples, which is aimed at intetfering in the domestic affairs of other States or

~which undermines the foundations of the local civilization, culture, way of life,
traditions or language.]

Unlawful/ inadmissible broadeasts
[States shall regard as unlawful and as giving rise to the international liability of
States direct television broadcasts specifically aimed at a foreign State but carried out
without the express consent of the fatter, containing material which according to these
principles should be excluded from programmes, or received as a result of unintentional
radiation if the broadcasting State has refused to hold appropriate consultations with the
State in which the broadcasts are received.]

[In case of the transmission to any State of television broadcasts which are unlawful,
that State may take in respect of such broadcasts measures which are recognized as Jegal
under international law.]

[States agree to give evety assistance in stopping unlawful direct television
broadcasting by satellite.]

[Any broadcasts that a State does not wish to be made in its territory or among its
population and in tespect of which it has made known such decision to the broadcastmg :

State are inadmissibie. ]

[Every transmitter, State, international organization or authorized agency shall
refrain from making such broadcasts or shall immediately discontinue such broadcasts if
it has begun to transmit them ]

1t

DRAFT RESOLUTION ON SPACE LAW FOR ADOPTION BY THE BELGRADE
CONFERENCE OF THE L.L.A, (AUGUST, 1980)*

1
Defimitation of Outer Space and Air Space

[The Belgrade Conference of the International Law Association (1.L.A )1

*Submitted to the Conference for adoption by the Space Law Committee of the [LL.A.
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Recommends that the Space Law Committee in conjunction with the Air Law
Committee pursue further the study of the urgent problems of establishing a boundary
between outer space 2nd air space, together with the problem of a right of passage for
non-military space objects with a view to making specific recommendations on this issue
1o the 60th Conference of the Association.

I
Settlement of Space Law Disputes

[The Belgtade Conference of the LL.A.:] .

- Notes with approval that, in response to the recommendation of the 38th
Conference, the Space Law Commirtee studied the problem of the sestlement of space
law disputes and cooperated in organizing an international colloquium on this topic in
Munich in September 1979 resulting in a collection of the relevant matetials and views
which meanwhile appeared in a publication;

Recommends that the Committee continue its work in this matter with a view to
drawing up a #raft convention on the settlement of space law disputes.



EVENTS OF INTEREST
A. Past Events

1. Space Law Session, Belgrade Conference of the International Law Assoctation, August
18, 1950

{a) Introductory Remarks

Qur Association in 1968, at the Buenos Asres Conference ook a lead directed
towards a solution of the demarcation problem. In an unanimously accepted Resolution
it was considered that the term outer space as used in the Outer Space Treaty should be -
interpreted so as to include all space at and above the lowest perigee achieved by the
27th January 1967, when the Treaty was opened for signature, by any satellite put into

_orbit, without prejudice to the question whether it may or may not later be determined
to include any part below such perigee.

Ten years later, in the Maniéia Resolution of 1978 it was stated that the space at and
above the altitude of 100 km. has been growingly acknowledged by States as well as by
legal experts as outer space. In the Resolution it was further recommended that the
Space Law Committee should study the question as to whether the sovereignty above the
surface territory of States extends to this height.

As to the establishment of a rule of freedosm: for spacecraft through the atrspace of
other States for the purpose of putting them into orbit or for returning them to earth,
the Conference welcomed the growing support for the establishment of such a rule -
considering however that the final formulation of this rule should take into account the
political and economic implications involved.

In the Report to the present Conference a short survey has been given of the present
attitude of States to the problems I just mentioned and special attention was drawn to
the Soviet proposal made in the U.N. Legal Sub-Commirtee on Outer Space on 20th
June last year (p. 33 of the Report). Although the marn principles laid down in this
proposal received 2 considerable measure of support, a number of States expressed
cerraifl reservations.

As Chairman of the Space Law Committee I prepared a Questionnaire of the
various problems involved, to which answers from several members of our Committee
wete received. Some short observations on these answers follow.

Refetring to the first question as to whether the boundary should be fixed at 100-
110 km. or perhaps slightly lower, five of the members who answered this question
declared themselves in favour of fixing the boundary at the altitude of 100 km; one
member, Professor Bakotic, considers that the boundary might be fixed slightly lower
but never lower than the lowest perigee of satellites. '

Professor Zhukor suggested that 2 rule of customary law had already been formed,
according to which the orbits of satellites including their lowest perigee ate regarded as

194
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placed in outer space. Although it is undoubtedly of gteat significance that since the
first Sputnik was put into orbit in October 1957, #o Stave, during a period of more than
two decades, has cither by acts or words protested against the thousands of satellites
which have traversed the space above their territories, the general expectation of the
" continuation and sirengthening of the view that to allow States to exercise sovereignty at
or above the lowest petigee of satellites would to an unacceptable extent invalidate the
fundamental principle of freedom of outer space, has unfortunately been partly
frustrated by the Bogota Declaration of 8 Equatorial States,

Although the claims of these States over parts of the geostationary orbit have been
rejected by all other States, as their acceptance would lead to the destruction of the
whole framework on which space law is based, the question arses whether from the
practice of the very great majority of States one can conclude that a rule of customary law
has alteady been found. From the discussions in the U.N. Committee the conclusion can
be drawn that the practice of States is as yet not accompanied by a general belief that
their conduct is based on an obligation of positive international law.

From these discussions it can however be concluded that the overwhelming
majority of States are in favour of accepting a conventional rute by which the term outer
space is defined as embracing the whole space at and above the lowest perigee of
satellites put into orbit,

On page 7 of the Report, the question was put as to whether when fixing a
boundary, a teview mechanism should be provided for allowing possible adaptation to
new scientific and technological developments.

Four members declared themselves in favour of such a mechanism. Professor Cocca
- suggested that when States intend modifying their criterion they should do so according
to the traditional mears without the need for a pre-established system.

Professor Zhukov referred to art. 39 of the Vienna Convention 1969, which
provides that a treaty may be amended by agreement between the Parties and
mentioned the possibility of fixing a precise date to discuss the question of the .
usefulness of amendment of the Treaty.

Professor Maureen Williarms did not consider it advisable to include a review clause,
unless only after the first five or ten years following the coming into force of the
agreement. I may suggest that, as it will always be possible for States to modify the
criterion adopted, it does not seem particularly difficult to arrive at a consensus on
whether or not a pre-established review mechanism would be desirable.

The third question was worded as follows: Should special rules be elaborated for
the flight of space shuttles during the first orbit after launching?
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Three members consider such rules unnecessary, beheving that they might create a
dangerous precedent.

Professor Bockstiegel, though not possessing enough technical information on this
issue, stated that in no case should the freedom of outer space be curtailed under any
pretext.

Professor Zhukor considets that as the Space Treaty conrains provisions qualifying
the principle of freedom of outer space, there is nothing extra-ordinary if new rules
regulated the use of any kind of space technology.

As to the fifth question whether an agreement on delimitation should contain
ptovisions regarding the use of the geostationary orbit, four members did not see a need
for such provisions.

Professor Zhukov. though considering that the general legal regime is applicable to
these orbits, expressed the opinion that a consideration of this question either in
connection with the same instrument or separately might not be excluded.

Mr. Chowdhury believes that there is-a definite need for the formulation of notms
regulating the use of this orbit and refetred in this context to the benefit provision of the
Space Trearty.

‘

Referring to the crucial question whether air sovereignty should extend up to the
height of the lowest boundaty of outer space, with the exception of Professor Gorove,
the other members answered this question in the affirmative. Professor Gorove believes
however thar the history of the space age so far appeats to indicate that the international.
community of States has not in practice extended sovereignty up to the height of
orbiting satellites. He thinks that at present there is no great pressure to clarify the status
of this area and that it may be prudent to await technological devices to be ushered in by
space transport systems before advocating a specific position. Later, I shall make some
comments on this view.

On page 10 of the Report the question was asked whether members agreed that no
spacecraft is allowed to penetrate in the airspace over which a State exercises sovereignty
except by virtue of a bilateral or multilateral agreement.

In this context I refetred in the Report to the opinion expressed in COPUOS by the
Italian delegate according to which, if a limit between air-space and outet-space would
be established, air space would automatically come under the Chicage Convention
alone, 1 submitred that since this Convention - as the title clearly indicated - is solely
concerned with international civil aviation, it could not be applied gualitate gua o
space activities. The replies received from members of our Committee indicate that they
rejected the opinion of the lralian delegate.
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With regard to the crucial question of freedom of passage for spacecraft through
foreign air space, the I.L.A. Resolution of Manila welcomed the growing support for the
establishment of such a principle. Insofar as the Soviet proposal is concerned, according
to which such right, regarding spacecraft returning to earth, is restricted to the zemizory
of the launching States, the members considered such restriction to be undesirable. In
this context one has to think in particular of the use of the space shuttle for
transportation between countries.

As I mentioned, in the Manila Resolution it was fecognized that the final
“formulation of a rule of freedom of passage should take into consideration the political
-and economic implications involved. In this context I should like to make some

observations regarding the way the interests of the transit State may be affected by the
passage of foreign spacecraft through their airspace.

In the first place the passage through the air space should be peaceful. One of the
great difficulties here is that the opinions regarding the term “‘peaceful’” in the context
of space activities are strongly divergent. As is well known, the meaning of the term
“‘peaceful’’ has sometimes been interpreted as '‘non-aggressive’’. Can one expect States
to accept the principle that a rule of freedom of passage allows the passage of foreign
military - though non-aggressive - spacectaft through their territorial airspace? It can
hardly be expected that States would be prepared to grant such a general righe.
Consequently in the Draft Resolution it is suggested that freedom of passage should
only be granted to non-military objects.

- Apart from military considerations there are problems of an economic nature
which, with the advent of space transportation are likely to arise,

In this connection it might be useful to look at the situation regarding
transportation by @srcraft through foreign airspace. A very large number of States have
signed the International Air Service Transit Agreement. However, there ate still several
States which are of great importance from the point of view of transit of civil aircraft, but
which as yet have not signed this agreement. They ecither consider that the granting of
transit rights might adversely influence the interests of their own airlines or they wantto
obtain financial advantages by charging for such rights. From this practice, it can be
concluded thar - insofar as the opetation of aircraft is concerned - no customary rule of
freedom of transit has as yet been formed.

Can it be expected that insofar as space fransportation is concerned, these States
would be willing to accept a more liberal attitude? However much one may hope that
the crucial need for international cooperation in this field may influence their attitude
in a favourable way, there is one factor which in the field of @7 zransporsation has led to
a considerable number of States to accept the principle of freedom of passage, but which
- for a long time to come - will not play the same role in space transportation.
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Whereas an ever increasing number of States ate operating world air services for
which a need for granting reciprocal rights of freedom of passage exists, only very few
States will for many years to come, have the capability of performing space
transportation, The very great disparities in the position of the Space Powers on the one
hand and the non-possidentes on the other, will obviously have certain implications for
the solution of the **freedom of passage'’ issue.

Coming back to the fundamental issue of drawing a boundary, an ever growing
number of States consider the need of drawing a boundary between air- and outer space
to be an urgent one. However, some doubts have been expressed on the poditical
acceptabifity of drawing such a boundary a2 zhe present stage, but ate these doubts
justified? Would #zy national interest of States be put at risk through a conventional
legal rule by which a boundary is definitely determined? When one takes the example of
the use of a spacecraft for transportation between two countries, would an agreement on
the extension of air sovereignty up to that height, enable States to exercise an authority -
over foreign spacecraft traversing this space, which they are not entitled to exercisc a7 the
present momeni?

The great majority of States consider already #ow to have the tight to exercise their
sovereignty up to the limit where outer space begins. They have rejected any theory
based en dividing that space above the earth in three zones. If States would consider the
passage of a foreign spacecraft below the lowest perigee of satellites to affect their
national interest - either from a security or economic point of view - they would even
without a formeal agreement on the height of air sovereignty, claim che right to prevent
such passage.

The great advantage of establishing a boundary lies in the increase of legal security.
Although it would of course not lead to an avoidance of 2/ possible kinds of conflicts, it
certainly would /imesz the chances of legal disputes arising in this field. One only has to
think of claims like those made by the eight Equatorial States.

The one danger which should be avoided is that by delaying one's efforts to artive
ar a consensus on a rule of positive international law, based on the principle that no
State can claim sovereignty at or above the lowest perigee of sareilites placed in orbit and
further based on the principle that their air-sovereignty extends up to that height, a
situation may arise compatable to that which has given rise to the critical conflicts on
width of the territorial sea.

This morning the members of the Space Law Committee present, have had a
discussion on the problems involved, agreed to submit a Draft Resolution* which I may
ask the President of the Conference to submit to you.

*For text of the Draft Resolution. see Cutrent Documents, 11, 7zfra.
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(b) Final Remarks at the end of the Discussion

From the discussions on the Draft Resolution the conclusion can be drawn that its
rext has received a considerable measure of support. I may be allowed to make a
comment on the one reference in the Draft which has given rise to some doubts in the
mind of Professor Bakotic, namely the reference to the study of the problem of a right of
passage for non-military space objects.

In my introduction I mentioned the different interpretations given to the term
“'peaceful’’ in the context of space activities and I submitted that an interpretation of
this term in the sense of ‘‘non-aggressive'’ might lead to the contention that military
but non-aggressive spacecraft would be allowed to pass through foreign air-space. In the
same way as States, on the basis of their sovereignty over air space, do not allow foreign
military aircraft to pass through this space except for military spacecraft. In order to
prevent any conflicts from arising in this field, the memberts of our Committee, who
drafted the Resolution, considered it important to stress that a right of freedom of
passage should only be granted to non-military spacecraft.

Prof. Dr. D. Goedhuis

Chairman of the Space Law Committee
of the LL.A.

2. Symposium or *'Sateliites, Space and International Law''. Annual Convention of the
Federal Bar Association, Wasbington, D.C., August 27, 1980,

The Acrospace Law Committee of the Federal Bar Association (FBA) sponsored a
symposium on Sateilites, Space and International Law on August 27, 1980, as part of
the Federal Bar Association’s annual convention in Washington, D.C.

Judge Harold Berger of Philadelphia, Committee Chairman, acted as modetator
and delivered 2 paper on solar satellites. Eileen Galloway, an internationally recognized
scholar in the space law field, and General Martin Menter, President of the Association
of the United States Members of the International Institute of Space Law (IISL).
delivered papers on the Moon Treaty. 8. Neil Hosenball, NASA General Counsel,
elaborated on steps NASA was taking to manage tort liability risks in the Space Shuttle
era. Professor Stephen Gorove, of the University of M15$1551pp1 Law Center, and Vice
President for Programs of the U.S. members of the I'SL ¢scussed the Sofar Power
Satellite (SPS) svstem.

The symposium concluded with a statement by Gcrald_] Mossinghoff, NASA
Deputy General Counsel, on the interaction of U.S. activitics in several mu!tmanonal
organizations.

Judge Harold Berger
Chairman, FBA Aerospace
Law Committee
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3. The 28th Colloguium on the Law of Quter Space, Tokyo, Japan, September 21-28,
1980, .

The Twenty-Eighth Colloquium on the Law of Quter Space took place during the -
XXXIst Congress of the International Astronautical Federation in the Takanawa Prince
Hotel in Tokyo, Japan, September 21-28, 1980.

The Colloquium was attended by lawyers from the United Nations, the United
States, Japan, the Western and Eastern European countries, Indonesia, India and
Mexico. Thete were four official subjecis on the Colloquium’s agenda: 1) Implications
of the Agreement Governing the Activities of States on the Moon and Other Celestial -
Bodies; 2) Implications of the World Administrative Radio Conference 1979 (WARC);
3} Protection of the Environment: Earth, Celestial Bodies and Quter Space; 4) Patterns
of International Space Cooperation (international regimes applicable to space activities;
regime for intemational manned flight and othet space applications). '

During the general discussion following the presentation of papers on the first
subject, namely Implications of the Agreement Governing the Activities of States on the
Moon and Other Celestial Bodies, which was chaired by Prof. Kuribayashi of Japan, Dr.
Fasan expressed the view that there existed no definition of a celestial body. Art. 1, par.
3 of the Moon Agreement did not apply to extraterrestrial marerial. He asked the
question if a meteotite or an asteroid was a celestial body or not. Furthermore, he raised
the question of the meaning of exploration and use, and also of self-supporting
constructions. These are not to be consideted as exploration but as industrial
exploitation. Dr. Fasan also raised the problem of the type of regime for exploitation,
that is whether we needed an ICAO-type or an Intelsat-type of exploitation,

Eilene Galloway having studied the Moon Treaty @ fundum made a solid
comment. She observed that equitable sharing was not to be considered as equal
sharing.

Dr. Padang made comparisons with the law of the sca. He stressed Art. 11 of the
Moon Treaty: when the time comes the regime should take into account those States
that contributed to the exploration and, exploitation of the moon. Dr. Haanappel
thought that there were common principles between space and sea law.

Mr. Quadri thought that the Moon Treaty was a pure repetition of the Treaty of
1967.

Mr. Jasentuliyana observed that the concept of res communis omninm was an
abstract idea. The real problem of space law was to lay down in clear terms the limitation
of space activities. The basic problems were liability and insurance, not ownership of the
moon, :
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Papers on the second subject under the chairmanship of Prof. Diederiks-Verschoor
included presentations by R. W. Notris and R. Bridge {(U.S.A.) on the Moon Treaty and
papers by Prof. T. Kosuge (Japan), R. F. Stowe (presented by Gen. M. Menter) and of
K. Kumar (India} on Telecommunications. A vivid discussion followed on the
implications of WARC 1979. Prof. Gorove noted a tendency away from the *‘first come,
first served’” principle: a victory for the less developed countries (LDCs). He also noted
changes between the 1973 1.T.U. Convention and the 1979 W.A.R.C. resolutions in
respect of the “‘equitable access” principle. Following the trend in Prof. Kosuge's
paper, Prof. Gorove wondered whether ‘‘channel allocation’, to be considered by
W.A.R.C. 1984, would constitute *'national appropriation’” in the sense of Article I of
the Outer Space Treary.

Upon a question by Gen. M. Menter, Prof. Gorove answered that whether there

“will be any channel allocation planning, is a decision to be taken by W.A.R.C. 1984.

Which way that decision will go in 1984, may not be too hatd to predict in view of the
weight of the vores of the LDCs.

_ Mr. N. Jasentuliyana observed that LDCs do not possess the necessary technology to
judge their needs for radio communication frequencies in the geostationary orbit.
Therefore their atritude is 1o ask for the setting aside of as many frequencies as possible.
What would be needed is transfer of technology from the developed nations to the
LDCs, so that these latter countties can better evaluate what their true needs are.

As a comment upon Mr. Kumar's presentation, Dr. Perek noted that the Soviet
Molnyia system is another alterngtive to geostationary satellites. Mr. Kumar replied that
even so there would be a serious overcrowding problem in the equatorial geostationary
otbit.

-After these discussions on W.A.R.C. 1979, the Chairperson gave the floor to Dr.
Hermandez for the presentation of his paper. Thereafter the discussions returned to the
subject of the Moon Treaty. Upon a question by Prof. Gorove, Dr. Fasan noted that the
concept of ‘‘mankind’’ in the Moon Treaty is a new legal notion, on its way to receiving
a separate and independent legal personality. Upon a further question by Prof. Gorove,
Dr. Fasan stated that “‘mankind” is to be understood as mankind on earth only, #oz
including possible extraterrestrial human life. Ms. Sterns disagreed on this point and
expressed the view that the notion of ““mankind’’ should include extraterrestrial forms
of life.

Upon a question by Prof. Quadri, Dr. Fasan stated that “‘mankind’” as used in the
Moon Treaty is more than the sum of nation States; it is 2 new legal person, 2 legal
subject. Prof. Y. Kolossov then came with the follow-up question, who would be the

“spokesman for this new legal person. Dr. Fasan acknowledged the question as a good °
one and answered that it is still too eatly to tell who that spokesman will be. Chairperson
Diederiks voiced the opinion that ‘‘mankind’’ has its spokesman through individual
States. Dr. Padang noted thar “'mankind”’ as used in the Moon Treaty is for the time
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being a philosophical and not as yet a legal concept, w0 be understood in the narrow
sense of the Treaty. Prof. Gorove then noted that the Moon Treaty nevertheless takes us
a step further to knowing what ‘*mankind’” means. The Quter Space Treaty only used
the very vague tezm ‘‘province of all mankind'’, whereas the Moon Treaty also used the
more concrete concept of *‘common heritage of mankind’”.

Gen. Menter suggested to terminate discussions on the Moon Treaty for the day
and to move into the General Assembly of 1.1.S.L. members. The Session Chairman
agreed and Prof. Quadri made a closing remark on ‘“‘province’” and ‘‘common
heritage’" of mankind, suggesting to replace them by speaking simply of “‘freedom’” of
the Moon and celestial bodies.

_ The third session was devoted to the subject Protection of the Environment: Earth,
Celestial Bodies and Outer Space, and was chaired by Dr. Vereshchetin. During the
discussion Dr. Kolossov asked if the European Space Agency, an organization the
charter of which entered into force on October 30, 1980 was a patty to the outer space
conventions. Dr. Bourely answered that the ESA was a party to the3 first conventions.
Dr. Kolossov obscrved further that the ‘‘commeon heritage of mankind'’ was not a
principle but more a part of international law. Dr. Fasan asked if harmful
contaminatdion would fall under the Liability Convention. Dr. Kolossov answeted in the
negative. Prof. Haanappel mentioned that the last sentence of Art. 18 contained the
“‘common heritage of mankind” as a principle. It was not a principle in Art. 11 but it
was hidden in Art. 18. Dr. Vereshchetin was of the opinion that the common
heritage was a philosophical principle not a negotiating principle.

During the fourth session which was chaired by Dr. Menter comments were given
“on the subject matter Regime for International Space Cooperation.

Dr. Safavi of Iran related deficiencies he found in the newly proposed Moon Treaty.
. He recommended three areas for study: 1) As definitions are part of and clarify an
agreement, the terms used, such as '‘peaceful use””, among others should be defined; 2)
we should determine what sanctions should be applied for violation of the Treaty as
none is presently prescribed; and 3) while the Space Shuttle is in aitspace it will be
covered by the *'Tokyo Convention” governing commission of crimes occuring aboard
atteraft but unsertled is the situation when a crime is committed aboard the Shutdle
‘while it 15 In outer space.

Prof. Kolossov of the USSR observed that several coI!cagues had noted the need for
study of the legal situation arising from private enterprise undertaking commercial
activities in outer space. He related his opmion that as Governments were
internationally responsible for all national activities in space, a positive responsibility
rested at the narional level to provide legislation and rules governing and supervising
private entities in outer space: further, he said that international rules were pethaps not
necessary as members of the international cornmumty would look o resolve at rhe
governmental level any international ‘problem growing out of :u.uwucs of private
CI'IHUGS lﬂ outer space.



1980 EVENTS OF INTEREST 203

Prof. Gorove believed that the point brought up by Dr. Kolossov had some
interesting ramifications worthy of consideration. He pointed out that under Article VI
of the Ourer Space Treaty activities of nongovernmental entities in outer space required
authorization and continuing supervision by the appropriate State party. There were at
least two questions which might be raised. The first one was whether or not
nongovernmental entities could legitimarely conduct space activities if the state had
prescribed no specific procedures for authorization or supetvision. More precisely, the
question was whether such entities could legitimately undertake activities in outer space
without first requesting the government's approval if there were no laws, other than the
Treaty obligation. In other woirds, if no specific domestic regulanons have -been -
promulgated by the State party regarding authorization and supervision would it
nonetheless be incumbent upon such entities to request authorization and supervision
in each case when they plan to conduct activities in cuter space? Put it differently, are
such entities to request authorization and supervision in each case when they plan to
conduct activities in outer space? Are such entities put on notice by

virtue of Article VI and, if so, could the State prosecute and punish them if they have
not done so? Presumably, the answer to this question would be in the negative in the
United States, and most likely also in other countries, largely because cven if Article VI
is construed as an obligation imposed not only on states but implicitly also on
nongovernmental organizations, it is likely to be regarded by the couris as an imperfect
legislation without specific penalty.

The second ‘question according to Prof., Gorove was what recourse, if any, could
other States parties to the Outer Space Treaty have against a State which had failed to
enact laws and issuc regulations governing authorization and supervision of &/
nongovernmental activities in outer space. Of course, if there is some injury or damage
to other States or their nationals, internarional responsibility would clearly apply. But
the question is what action could States take if there is no such injury or damage but_
only a technical nonfullfillment of the obligation regarding authorization and
continuing supervision. This is an impertant question particulatly because, countries in
which nongovernmental entities may conduct space activities, up to now, appear not to
have enacted laws or issued regulations governing authorization and continuing
supervision of &4 activities in outer space that could be conducted by any
nongovernmental entity. |

The Session Chairman related that the language of Article VI was taken from a
principle contained in Resolution 1962 adopted by the UN General Assembly in
December 1963, which was proposed by the USSR. This principle is repeated in the
Treary on the Moon. which looks to States undertaking the establishment of an
international regime to govern exploitation of the moon’s natural resoucces. Thus, Dr.
Menter felt that a dual responsibility is envisaged over private entities engaged in space
actwvities—that of the international communiry establishing guiding principles, if not
regularion< and the qupervision of a State to assurc that its responsibilities (znd thar of
its nationals) under treaties and its own legislation and regulations are observed. While 4
fixed definitton of the supervision required under Article VI was believed not
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forthcoming, States would be expected to vest responsibility in named governmental
agencies which would issue governing rules and regulations and procedures in
conformance with the States legislation and the applicable treaties and to have
inspections and/or investigations to assure compliance. :

While enacted prior to Article VI of the 1967 Quter Space Treaty, the COMSAT
legislation enacted in 1962, perhaps may be cited as an example. Here the Act imposed
upon the Department of State certain responsibilities in relation to foreign
governments, other responsibilities in NASA in relation to COMSAT and further
responsibilities in the Department of Commerce. The observation was further made that
there was hardly any corporarte structure in the United States today that was not subject
o some regulatory control.

Dr. Robert Woetzel of USA observed that the Code of Conduct proposéd for
transnational corporarions entails obligations under which criminal penalties may attach
to individuals and corporations.

The Session Chairman related thar the present legislative proposals for restatement
of the U.S. Criminal Code include provisions to extend U.S. criminal jurisdiction to
offenses occurring in outer space. While criminal law committees of both houses of
Congress have favorably reported versions of the proposed Code, it was doubtful that
enactment could occur during the short remaining time of the present Congress.
However, note should be taken of the regulation published this past March by the
NASA Administrator vesting ‘‘absolute authority” in the Space Shuttle Commander to
control discipline aboard the Shuttle. This regulation was issued under authority of the
1958 NASA basic act and violarion of the Shuttle Commander’s orders, under the
present US Criminal Code, would subject the offender to possible confinement of one
year, ot fine of §5,000, or both.

Mrs. Eilene Galloway of USA related that Presidential -Executive Orders in
implementing the COMSAT Act provided more detail as to the role of the State
Department and interdepartmental coordination regarding space commaunications. It is
inevitable that the Government will play a larger role as NASA launches the satellites.
Private industry probably never will because of the high cost.

The Session Chairman remarked that persons who attended the OTRAG briefing
this week may recall that OTRAG, a private German corporation anticipates selling
within a couple of years the launching of payloads into Earth orbit. Launchings are
contemplated from Libya.

Dr. Patricia Sterns of USA rematked that continuing supervision of private
activities in space will become a necessity for self preservation to reduce the possibility of
conflict and for governments to know the types of liability they may be subjected to;
thus, there should not really be a problem, although various systems of supervision by
different governments may be employed. Dr. Sterns also stated her belief that the Moon
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Treaty will increase the potential for space activities in spite the scare tactic arguments
against the Treary made by organizations such as the L-5 Society.

Mr. Fred. Osborn of the USA an observer attending -the IISL Space Law
Colloguium, stated his belief that the public debate within the United States on the
. Moon Treary was brought on by the L-5 Soctety and is a good thing which will allow
more citizens to understand the issues and to make inpurs to their elected
representatives.

The Session Chairman, in concluding the discussion period, thanked the Session
speakets for the preseatation of their papers and the floor discussants for their
participation. He further nored that the U.S. Senate Committee on Commerge, Science
and Transportation recently had held a two day Hearing on the Moon Treaty.
Preparatory to the Hearing, the Committee requested Mrs. Eilene Galloway, the Office
of Technology Assessment of Congress and the Congressional Research Service to
undertake a background study of the Treaty for the information of the Committee. At
the time of the Hearing, only Mrs. Galloway’s analytical report, comprising Parts T and
II of the four part study, had been published. Part I contains 2 section by section
comparative analysis with the space treaties now in force and with other related
documents. Parte II consists of the texts of the Treaty on the Moon and other
international docurnents important to an understanding of the Moon Treaty. Both parts
comprise a 265 page document, which is available from the Superintendent of
Documents, U.S. Government Printing Office, Washington, D.C. 20402, at $5.50 per

copy.

After the last session the Colloquium was closed by the President who expressed
warm thanks to the Japanese hosts and stressed that even if the number of participants
was a Hetle less than usual because of the distance, the Colloguium had been a real
success in view of the quality of papers and the valuable exchange of thoughts.

Prof. Dr. I.H.Ph. Diederiks-Verschoor
President of the Intetnational
Instieute of Space Law (IAF)

“Editor’s ot Tt may be of interest to note that the Annual Assembly of the USL membership
unanimously apptoved a Resoluricn for rransmission by the [ISL President to the UN Secretary General urging
resumption of Summary Records of COPUOS Subcommittees. it is possible that this Resolution may have
been instrumental in the resumption of Summary Records of the Legal Subcommittee decided subsequently
by the UN General Assembly.
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4. Sympostum on Space Activities and Implications, Centre for Research of Air and
Space Law, McGill University, Montreal, Oct. 16-17, 1980.

The Centre for Research of Air and Space Law at McGill University, Montreal,
Canada, held a Symposium on “‘Space Activities and Implications: Where From and
Where To at the Threshold of the 80's’*, on October 16 and 17, 1980.

In April 1979, the Social Sciences and Humanities Research Council of Canada
entrusted the Centre for Research of Air and Space Law (the Research arm of the
Institute of Air and Space Law) with a 4-year research project on ‘*Space Activities and
Emetging Intetnational Law''. Otganized within the framework of this 4-year project,
this Symposium succeeded in mingling together experts of various disciplines. The two
days wete divided into 4 panels, following a chronological review of the space activities
and their problems. All through the sessions, engineets, geographers, economicsts,

" political scientists and lawyers presented their points of view and exchanged, for the -
benefit of the audicnce, their specific knowledge, much too often unknown to each
other.

The first panel on the “‘Inventory of Space Activities’" was opened by Michael.
Collins, astronaut on the Apollo 11 mission; the next two panels dealt with “‘Present
Use and Regulations of Space’’, especially the way '‘Common Heritage of Mankind'’
was setved. The last panel on *‘The Future of Space Activities and Implications’” tried to
forecast the development which can be expected mainty from the Space Shuttle and the
European involvement with the ARTANE launcher.

The most innovative input certainly came from the economists. Professors
Wihlborg and Wijkman proposed the concept of international condominium for the
+ exploitation of the common heritage of mankind. A clear note of scepticism as to the
performance of the United Nations in regulating the field emerged from this meeting, .
and it seems that new specialized agencies should take care of the management and
regulations of space activities. At the closing banquet the Minister of Communications
of Canada, the Honorable Francis Fox himself, sent some criticism rowards the slow
moving COPUQS. Also, other eminent speakers were present: Mr, Gibson, former
Director of ESA and former president of the IAF; certainly the lawyers dominated in
number with well known specialists like Mrs. Diederiks-Verschoor, President of the
International Institute of Space Law; Neil Hosenball, General Counsel of NASA;
Professor Bockstiegel from Germany: Professor Christol from the U.§S.A.: Professor
Mircea Mateesco-Matte from France; Mr. Jasentuliyana from the U.N.; M. Bourely from
ESA, and many others.

Thanks to the participation of around one hundred persons coming from all parts
of the world, the discussions following each panel were of an excellent caliber.

The proceedings of this Symposium will appear early in 1981 for the benefit of the
law libraries and researchers who were not able to attend. In view of the success
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achieved, the Director of the Centre, Nicolas Mateesco Matte, will convene in October
1981 a Symposium on: Earth-oriented Space Activities and Legal Implications. We are
assured that, if the quality of organization and panelists remains as good as it has been
this year, the new Symposium will be most interesting.

Jean-Louis Magdelenat
Assistant Director, Centre
for Research of Air and Space
Law, McGill University

5. Session of the AALS Section of Mass Communications Law on the Future of
 International Communications, San Antonio, Jan. 4, 198]

During the Annual Meeting of the Association of American Law Schools (AALS),
the Section on Mass Communications Law held a meeting on “‘The Future of
International Communications: Legal and Policy Issues’” in San Antonio, Jan. 4, 1981.

The meeting noted that communications issues were appearing with increasing
frequency before numerous public international organizations, including the
International Telecommunication Union, UNESCO and other UN-affiliated bodies,
and organizations outside the UN’s auspices, such as the Qrganization for Economic
Cooperation and Development. The program focused on major issties which were before
the 1979 WARC, examined some of the controversial issnes which were addressed in the
recent *‘McBride Report™” issued by UNESCO’s International Commiission for the Study
of Communications Problems and also examined the manner in which U.S. decision
making process operates in relation to international communication policy. Participants
and discussants included: Carol Lee Hilewick, Office of International Communications

" Policy, U.S. International Communications Agency; Anthony Rutkowski, Office of
Science and Technology, Federal Communications Commission; George Haimbaugh,
University of South Carolina Law School; David Rice, N.Y. Law School (moderator)
and Stephen Gorove, University of Mississippi Law Center.

Stephen Gorove

President, Ass'n of the U.S.
Members of the International
Institute of Space Law (IAF)

6. Other Events

During the Annual Meeting of the Association of American Law Schools held in
San Antonto. Texas in addition to the session of the Section on Mass Communications
Law. noted above. the Section on Aviation and Space Law also held a brief business
meeting and discussed air law problems,



208 JOURNAL OF SPACELAW Vol. 8,No. 2 -

7. Brief News

As a resuft of collaboration between the European Organization for Nuclear
Research (CERN), the Commission of the European Communities (CEC) and the
European Space Agency (ESA) a new European experimental system (STELLA) was
inaugurated earlicr this year for the high speed transmission of scientific data by satellite
between various parts of Europe. .. On October 30, 1980 France deposited its
insttument of ratification of the Convention for the Establishment of 2 European Space
Agency (ESA), thus completing the legal formalities required for the Convention’s entry
into force. Although the countries which had signed the Convention on May 30, 1975
had agreed to apply its provisions immediately—which has enabled ESA to operate *'#e
Jacto”' for more than 5 years—the political importance of the formal entry into force
should not be underestimated. . . The Space Shuttlc is expected to be launched in late
March or April 1981, if everything goes according to schedule. . . Under a European
project, to be known as *'Giotto’’, a scientific spacecraft is to explore Haley's Comet in
1986.

B, Forthcoming Events

The 1981 Pacific Telecommunications Conference to be held on Januaty 12-14 in
* Honolulu is expected to discuss infer @iz current international relecommunicarion
policies, issues, the law of international information networks and the social effects of

telecommunications.

The Fifth International Conference on Digital Satellite Communications is
scheduled to meet in Genoa, ltaly, March 23-25, 1981.

The Second AIAA Conference on Large Space Platforms: Toward Permanent
Manned Occupancy of Space will be held in San Diego, California, on February 2-4,
1981. The Conference is expected to provide a Historical Overview and also discuss some
of the Legal, Institucional and International Issues in addition to the techaical aspects.

A Symposium on Military Space Doctrine will be held at the U.S. Air Force
Academy, in Colorade, April 1-3, 1981. The Symposium is to evaluate current space
policy and investigate new concepts for future military space doctrine. Requests for
registration, etc. should be addressed to *‘Dept. of Astronautics & Computer Sciences,
USAF Academy, Colotado 80840 (Att'n; Maj. Gene Justin, UJSAF).

A ''Space Law Workshop”' focusing on the Space Shuttle is expected to be held on
April 24, 1981 during the Annual Meeting of the American Society of International Law
in Washington, D.C.

The 24th Space Law Colloquium will be held during the XXXIInd Congress of the
International Astronautical Federation in Rome, Italy, on September 6-12, 1981.
Subjects to be discussed include: 1) Legal Impiications of Economic Activities in Space;
2) Legal Status of Artificial Space Objects; 3) Legal Implications of Space Transportation
Systems; and 4) Institutional Arrangements for Space Activities.
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The Space Shuttle and the Law, by Stephen Gorove (ed.}, L.Q.C. Lamar Society
Monograph Series No. 3, University of Mississippi Law Center, 1980, pp. 133.

The publication of **The Space Shurtle and the Law™" by Professor Stephen Gorove
of the University of Mississippi Law Cenrer provides a significant conttibution to the
understanding of legal and policy considerations associated with operating the Space
Transportation System of the 1980’s and beyond. The Space Shuttle will provide whole
new opportunities in space and accordingly requires that thoughtful consideration be
given to tssues which may affect its full potential.

The success of the Space Shuttle and, in the broader sense, the nltimate benefits
which can be obtained from future space operations will depend on aggressive national
as well as international space programs and, increasingly, on the involvement of non-
government enterprises. Legal regimes established during the firsi twenty years of space
provided the basic principles which have fostered the growth and use of spaceflight and
the development of new technologies. Mankind has indeed benefited from
international recognition of free access to space and the use of space for peaceful
purposes. In the new era of Space Shuttle, routine flights and expanding and varied
activities in earth orbit will charactcrize space operations. It must be assured that no
unnecessary limitations or artificial barriers exist which would inhibit continued
progress. Space law is rapidly expanding into areas of general law incorporating
principles affecting human conduct and business practices as well as international
agreements. ‘‘The Space Shuttle and the Law’’ addresses many of the issues and
delineates conditions and standards which will be applied. The compilation of papers
form the basis for useful dialogue and deserve careful attention from the legal
community and othets involved in developing space policy.

Don Fuqua

Chairman, Committee on Science and Technology
U.S5. House of Representatives

Space Policy and Programmes Today and Tomorrow: The Vanishing Duopole, by
Nicolas Mateesco Matte, Institute and Centre of Air and Space Law, McGill University
(Montreal) 1980, pp. 183,

The author. who is the Director of the Institute of Air and Space Law in Montreal,
is to be congrarulated for this very timely and useful contribution to the literature on
space law and policy. :

The author describes the programmes catried our or planned by the US and the
USSR and discusses their advantages and drawbacks, analyzing at the same rime, the
space policies which inspired such programmes, He discussed critically the legal regime
which governs these activities, offers a new direction for the future and identifies a
number of areas which require legal regulation. The book contains 50 pages of annexes
which include the rexts of space policy and programme pronouncements by the leaders
of the United Srates, the Soviet Union and the European Space Agency which are not

otherwise available.
209
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The central therne of the book 1s that the two major space powers-the US and the
USSR-have hitherio dominated space policy and programmes but that with the
increasing ivnolvement of other industrialized states of Europe, Canada and Japan, as
well as some of the developing countries in space activities, the dominant influence of
the duopole is being diminished. :

In substandating this thesis, the book traces the development of the space
programmes of the Sovier Union and the United Srates, as well as those of other
countries involved either individually ot cooperatively in space activities.

The beginnings of the Soviet Union’s space programme are traced to the work of
space enthusiasts who developed rocketry with the encouragement and official support
of the Bolshevik revolution which emphasized scientific advancement and technological
development as necessary tools in the construction of the new society. The programme’s
development is then traced through the lanuching of Sputnik I to the more recent
formulation of internarional cooperative programmes with the other socialist countries.
Looking toward the future, the author suggests that the USSR will continue building
mainly practical earth-oriented multi-purpose projects in cooperation with the socialist
and non-socialist states.

The origin of the US programme is traced to space enthusiasts, like Robert
Goddard who unlike his countetparts in the USSR, develeped rocketry without official
governmental support. This was due to the US government’s belief that such support
was not watranted based on the conclusion of the US military that space research held no
military value. The involvement of the United Srates military is traced to the jolt it
received from the launching of Sputnik I. As a result, space research in the US began to
teceive governmental support during the Eisenhower period. The development of the
civilian space programme s traced to the commitment of President Kennedy to land a
man on the moon and the consequent creation of NASA. The expansion of the civilian
programme, particularly as a result of the cooperative efforts undertaken with other
countries which culminated in the formation of INTELSAT, are chronologically
documented in the bhook. Looking to the future, the author suggests that the US
programme will have limited goals and concentrate on the Shattle programme with
cmphasis on international cooperationn. The author notes that, above all, budgetary
policies are determining present and planned US space programmes, and he calls for a
more inspired space policy which is not guided by financial considerations. Marte
endorses the view that *'if cost-benefit rates had governed our history, Socrates would
have become a babysitter, Newton an apple polisher, Galileo and Giordana Bruno court
jesters. and Columbus would have taken out a gondola concession in Venice''.

In tooking at the US and the USSR space programmes, the author feels that they
were inspired by policy decisions which developed through three stages. In his view,
during the first stage of space exploration (1957-1961), space policy was dominated by |
Cold War issues and was enmeshed in a confusion of peaceful, military, and security
considerations. The sccond stage (1961-1969) saw the extension of space exploration to
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commercial utilization which was the result of rationally minded policies. During this
time, international cooperative efforts were also begun, but the US and the USSR
continued to dominate policy issues, including the formulation of international law
relating vo space activities. The third stage (1969-1979) is marked, in the authors’ view,
by the vanishing of the duopole. During this period, industrialized states have sought
and acquired space technology sationally or regionally through, for example, the
European Space Agency (ESA). The developing countries that had benefited passively in
the past now desired to participate actively and joined the international community in
secking a definition of a policy of freedom of space exploration and use for the benefit of
all mankind in the spirit chat space and its resources are the ‘‘common heritage of
mankind”’. Matte feels that these developments now required the revamping of the
established space policies.

In his view, international space law is an important tool which assists in the
formulation of space policy and in giving direction to space programmes. He, therefore,
traces the development of international space law agreements in the United Nations,
including the dominance of the US and the USSR over their formulation. For example,
in the view of the author, the Outer Space Treaty, which was adopted in 1967, “‘is no
more than a4 compremise between the two great powers in the nature of an appeasement
of world opinion, which was concerned with the deterioration of relations between the
two blocs and the consequences to international peace of the antagonism between the
United States and the Soviet Union over the Vietnam War” . In his view, ‘‘the Treaty
represents an international agreement tailored to the needs and wishes of the US and the -
USSR’’. Marte feels that subsequent international agreements were also tailor-made to
suit the needs of the US and the USSE, but that as other countties became interested in
space activities, there was a change in the process but the US and the USSR continued to
influence the formulation of space law. '

The author suggests that space activities develop so rapidly that emerging law
becomes obsolete befote it can be implemented. As a result, such law is often
inadequate for regulating technology, or economic or political changes and there is an
urgent need for a revitalized legal regime to cope with the fact thar space is becoming an
integral part of life on earth. In this connexion, Matte points out the need for effective
international space agreements within the framework of 2 new Economic Order,
particularly in order ro deal with the activities of private enterprises which the author
feels should be brought in to assist in the shating of the economic benefits of space
exploration in such areas as remote sensing, solar power systems and space
industrialization. In his view, future space ventures should be both commercialized and
internationalized at the same time, :

The author calls for the US and the USSR to adjust and integrate their national
policies into a “‘regional, and, later, a wotld-wide policy for a corresponding space
order”’. He makes a plea for a civil space policy that will promote co-existence and



212 JOURNAL OF SPACELAW Vol. 8, No. 2

detente between the space powers and the gradual transfer of military technology into
civil use, for otherwise, he says, there could only be ‘eternal silence™.

N. Jasentuliyana
Outer Space Affairs Division,
United Nations Secrecariat

Toward the Endless Fromtier: History of the Commitiee on Science and
Technology, 1959-79, prepared by Ken Hechler, United States House of Representatives
{Committee Print, 1580.), pp. 1073.

Many people have often wondeted what goes on inside the halls of Congress,
especially the workings of the various committees. Thanks to the Committee on Science
and Technology’s decision to have its history written and published, a better
understanding of the Committee’s affairs is now available. Toward the Endless Frontier
is a comprehensive account of the history of the Committee and the problems faced by
it, including the conflicts between the individual members, the problems encountered
under the various chairmen, the negotiations with the White House and NASA
officials, and the problems in establishing international cooperation.

The book does have some significance in regard to international space law because
it discusses some of the international agreements including the Outer Space Treaty of
1967. The study also traces the NASA Act of 1958 the purpose of which was to assure
the peaceful exploration of outer space and to seek international agreements for joint
exploration of space, as well as joint cooperation in scientific developments.

Although the book is not directed to problerns of space law it is of significance in
providing an insight into the whole picture of the space program as it was perceived by

* the Committee whose reasoning and decisions have influenced every aspect of our space
activity, ‘ :

Space Manufacturing Facilities-3 (Proceedings of the Fourth Princeton AIAA
Conference, May 14-17, 1979), edited by Jerry Grey and Christine Krop (Am. Inst, of
Aeronaatics & Astronautics, 1980), pp. xi, 574.

Space Manufacturing Facilities-3 compiles a series of presentations made at

- Princeren University in May 1979. Representing the most recent of three conferences on

space technology, rhis volume deals primarily with scientific developments, priorities,

and prospects. In addition, it also touches upon international, public, economic,
environmental, and social considerations.

Addressing public policy, some seemed optomiscic in zssessing public attitudes
toward space development, but most perceived public sentiment as cautious.
Concerning legal progress, it was suggested that the law should nor simply wait for
problems of space habitation to arise but should anticipate and address such problems,
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While technological developments toward space habitation were of primary interest,
social considerations, such as status symbols, communications, and community
aesthetics were viewed as having been insufficiently considered. Insofar as
environmental control in relation to space exploration was concerned, possibilities
available or in the planning stages were pointed out as being dependent on an
evaluation of priorities.

Space Marufacturing Facilities-3 is valuable in that it deals with technological
developments and considerations which are, with time, the catalysts for legal and social
developments. This volume’s coverage furthers interdisciplinary thought.
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