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evolve and the legal significance of "war" lessens, a general pre
sumption has emerged that the outbreak of "war" does not ter
minate or suspend treaty relations.13o Moreover, the obligations 
contained in the Outer Space Treaty do not impose additional 
restrictions on the belligerents that are not already imposed by 
the law of war. Since the general consensus is to maintain in
ternational order and belligerents can comply with the obliga
tions contained within the Outer Space Treaty while some of its 
signatories are engaged in hostilities, the execution ofthe treaty 
obligations are not suspended between or among belligerents 
during "war" or "those measures short of war". 

A. The Outer Space Treaty is not Ipso Facto Terminated by the 
Outbreak of "War" or "those Measures Short of War" 

Because of the Outer Space Treaty's law-making status, it 
is not ipso facto terminated by the out break of hostilities. The 
Outer Space Treaty is "one of the outstanding law-making trea
ties of contemporary international law as a whole.,,'31 The Outer 
Space Treaty is a quasi-constitution which was created to estab
lish a set of fundamental principles to guide States' use and ex
ploration of outer space.132 Although the Outer Space Treaty's 
law making status is beyond controversy,133 three reasons fur
ther support the fact that it establishes space law. First, the 
Outer Space Treaty and the Declaration of Legal Principles 
were promulgated during the "law making phase" of the Legal 
Subcommittee of the United Nations Committee on Peaceful 
Uses of Outer Space (UNCOPUOS).'34 Second, of all the resolu
tions regarding activities in space, the Declaration of Legal 
Principles is the only resolution that is legally binding.13s Since 

130 McNAIR, supra note 98, at 697. See also, OPPENHEIM, supra note 104, at 302·03. 
Delbruck, supra note 81, at 310, 311; Techt, 229 N.Y. at 240; ANTHONY AUST, MODERN 
TREATY LAw AND PRACTICE 243 (2000); Institut de Droit International, Resolution, Ef· 
fects of Armed Conflict on Treaties (Session of Helsinki-l985), http://www.idi
iil.orgiidiElresolutionsE/1985_heC03_en.PDF (last visited Jun. 29, 2006). 

131 Marchisio, supra note 128, at 226. 
132 ROBINSON & WHITE, supra note 128, at 181. 
133 Marchisio, supra note 128, at 226. 
134 ld. at 225. 
135 ld. at 225, 226. 
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the Outer Space Treaty incorporates and recalls the Declaration 
of Legal Principles,136 the Outer Space Treaty establishes law.137 
Finally, States on-going acceptance of, and adherence to the 
treaty obligations since its inception illustrates consensus in the 
international community that the Outer Space Treaty estab
lishes law. 

1. The Declaration of Legal Principles and the Outer Space 
Treaty were promulgated during the UNCOPUOS 

Legal Subcommittee's "law-making phase" 

In response to the rapid exploration and use of outer space, 
the General Assembly of the United Nations established the ad 
hoc UNCOPUOS "to strength[en] international cooperation 
among spacefaring Nations with their national space pro
grammes ... "'" However, the General Assembly later made 
UNCOPUOS a permanent body.139 UNCOPUOS consists of two 
subcommittees: the Scientific and Technical Subcommittee 
(STS) and the Legal Subcommittee (LSC).140 The LSC is respon
sible for assessing the legal issues and problems that arise from 
the use and exploration of outer space.141 The accomplishments 
of the LSC in the area of international space law occurred in 
three evolutionary phases. '42 The first phase is the 'law-making 
era' and it is the most important for purposes of this paper and 
began with the inception of the LSC and ended around 1980.143 

"The second phase is the 'soft law phase,' and was signed by the 
adoption of the five sets of principles and ended in the middle 
half of the 1990s. "144 The goal of the third and current phase is 
to "broaden acceptance of the U.N. space treaties and to assess 
their implications."14' 

136 Declaration of Legal Principles, supra note 25. 
131 Outer Space Treaty, supra note 1, at preamble. 
138 Marchisio, supra note 128, at 22l. 
189 Id. 
140 Id. at 223. 
141 [d. 224. 
142 [d. 224. 
143 Id. at 224. 
141 [d. 
H5 Id. 
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Both the Declaration of Legal Principles and the Outer 
Space Treaty were promulgated during the LSC's "law-making 
phase."14' At the beginning of the LSC's law-making phase, "no 
binding instrument was in force" regulating the use and explo
ration of outer space. '47 As a result of the fear of war extending 
into space and to "avoid the development of practices dictated 
exclusively by national interests" the General Assembly felt 
necessary to provide some guidance regarding the use and ex-
ploration of outer space.148 . 

The LSC's promulgation, and General Assembly's adoption 
of, the Declaration of Legal Principles was the "fIrst step to
wards the legal regime for outer space.,,149 After the adoption of 
the Declaration of Legal Principles, the General Assembly later 
realized the importance of a multilateral treaty to clarify and to 
develop the law of outer space.''' The LSC was the most appro
priate forum to resolve the complex legal issues facing the outer 
space community. lSI Therefore, the LSC also promulgated the 
Outer Space Treaty which was later adopted by the General 
Assembly.'" Although there were no binding international space 
law instruments at the beginning of the LSC's 'law-making 
phase,' the General Assembly desired to regulate the use and 
exploration of outer space.15

' Therefore, the LSC promulgated 
the Declaration of Legal Principles and the Outer Space Treaty 
before its law making phase ended in the 1970s.'54 

2. The Declaration of Legal Principles is legally binding, thus 
the incorporation of its principles and specifIc reference 

in the Outer Space Treaty establishes space law 

Of the approximately 72 resolutions regarding space 
adopted by the General Assembly of the United Nations since 

146 Id. at 225. 
147 Id. 
148 Id. 
149 [d. at 226. 
15G [d. 
l~l [d. 
152 Id. 
153 [d. 

WId. at 225·26, 231. 
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1958,155 the Declaration of Legal Principles is the one unambi
guous lawmaking declaration on space."6 The Declaration of 
Legal Principles was promulgated by the LSC of UNCOPUOS, 
which was established as a subsidiary organ of the United Na
tions."7 Unlike other General Assembly resolutions, those spe
cifically addressed to subsidiary organs, such as UNCOPUOS, 
are legally binding.156 Since the Declaration of Legal Principles 
was specifically addressed to UNCOPUOS, a subsidiary organ of 
the general assembly,!69 the resolution is legally binding and 
establishes law. In fact, it is generally accepted and undisputed 
that the Declaration of Legal Principles is not only legally bind
ing but its principles are considered customary international 
law."o This view is premised on the beliefthat States have con
sistently adhered to the general principles set forth in the Dec
laration of Legal of Principles."! 

The Declaration of Legal Principles was the first binding 
international space law instrument and the principles they con
tain are the basis of the Outer Space Treaty. The incorporation 
of the legally binding principles within the Outer Space Treaty 
illustrates the State Parties intent to establish the treaty as a 
law-making treaty. Recalling the Declaration of Legal Principles 
in the Preamble of the Outer Space Treaty is additional evi
dence that the State Parties intended for the Outer Space 
Treaty to establish space law. 

155 U.N. Office of Outer Space Affairs, Index of Online General Assembly Resolutions 
Relating to Outer Space, http://www.oosa.unvienna.orglSpaceLaw/gareS/index.html (last 
viSIted Jun. 28, 2006). 

15B Marchisio, supra note 128, at 225-26. 
167 Id. at 223. 
ISS Oscar Schachter, The Evolving International Law of Development, 15 COLUM. J. 

TRANSNAT'L L. 1,4 (1976). 
169 Marchisio, supra note 128, at 223. 
ISO [d. at 225-26. See also, Bin Cheng, United Nations Resolutions on Outer Space: 

Instant International Customary Law?, 5 INDIAN J. INT'L L. 23 (1965). 
161 Id. 
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3. The practice of States to adhere to the obligations in the Dec
laration of Legal Principles and the Outer Space Treaty 

confirms States' acceptance of the legal regime they contain 

The examination of the legal validity of a resolution or dec
laration adopted by the General Assembly calls for the consid
eration of States responses before and after its adoption.162 "The 
most important evidentiary value of ... [the legal authority of a 
resolution] is not what is said at the international forum but 
what is done in the ''real world."'63 The General Assembly's 
unanimous approval is not the most persuasive evidence of the 
legal validity of a resolution.16' "A resolution may be so contrary 
to real world practice that its adoption may be regarded as a 
pious hope rather than as evidence of an accepted legal obliga
tion.,,16' Therefore, the "real world practice" must be examined 
regarding the Outer Space Treaty and the legal regime it con
tains. 

The Outer Space Treaty embodies law that originated in a 
General Assembly declaration and the consideration of "real 
world" evidence regarding the acceptance of that law is neces
sary and relevant. As of January 1, 2006, a 65% majority of all 
of the world's Nations have ratified or signed the Outer Space 
Treaty.16' Some important observers are even of the opinion that 
because of the large number of States that have accepted the 
Outer Space Treaty, it is "generally regarded as constituting 
binding customary international law, even for non-parties ... "167 
Moreover, treaties that "provide for neutralization or demilitari-

162 LOUIS HENKIN ET AL., supra note 110, at 107. 
l63 Oscar Schachter, Towards A Theory of International Obligation, 8 VA. J.INT'L L. 

300, 311-19 (1968), in THE EFFECTIVENESS OF INTERNATIONAL DECISION 9-31 (S. Schwe
bel ed. 197]), 

16~ LOUIS HENKIN ET AL., supra note 110, at 107. 
165 Id. 

166 There are 192 member States of the United Nations. United Nations, List of 
Member States, http://www.un.org/Overview/unmember.htmI(last visited Jun. 30, 2006). 
Of those, 98 have ratified the Outer Space Treaty and 27 have signed it. United Nations 
Office for Outer Space Affairs, Treaty on Principles Governing the Activities of States in 
the Exploration and Use of Outer Space, including the Moon and Other Celestial Bodies, 
http://www.unoosa.org/oosa/SpaceLaw/outerspt.html (last visited Jun. 30, 2006). 

167 PHILLIP A. JOHNSON ET AL., supra note 129, at 27. 
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sation of a territory or area, such as ... outer space",68 ''have been 
held to create a status or regime valid erga omnes (for all the 
world).,,16' To date, no State Party has been known to breach the 
treaty obligations. Together, these facts and informed opinion 
provide evidence that clearly demonstrates that the practice of 
States has established a consensus that the Outer Space Treaty 
establishes a binding legal regime. 

B. The Outer Space Treaty does not Suspend During "War" or 
"those Measures Short of War" 

Two persuasive reasons explain why the outbreak of ''war" 
or "those measures short of war" does not suspend the treaty 
obligations contained in the Outer Space Treaty. First, the mod
ern theory regarding the legal effect of war on treaties, estab
lishes a general presumption that war does not ipso facto termi
nate or suspend treaty obligations."o Moreover, as a result of the 
effort to maintain international order it is expected that there 
will be fewer factual circumstances in which belligerents are 
unable to comply with treaty obligations while engaging in hos
tilities.l7l In order to continue to build and foster diplomatic 
relations between State Parties there is even more of a greater 
desire to preserve treaty relations during hostilities. In fact, 
during hostilities State Parties most need treaty obligations to 
maintain international stability. If the general presumption is 
that treaty obligations are preserved and that they continue in 
force during hostilities, then the execution of the treaty obliga
tions contained in the Outer Space Treaty do not suspend dur
ing "war" or "those measures short of war". Secondly, the treaty 
obligations contained in the Outer Space Treaty do not suspend 
because they are not incompatible with a state of war. Belliger
ents can comply with the treaty obligations while engaging in 

168 AUST, supra note 130, at 208. 
169 Id. at 208 (citing MAURIZIO RAGAZZI, THE CONCEPT OF INTERNATIONAL 

OBLIGATIONSERGA DMNES 24·7 (1997». 
110 McNAIR, supra note 98, at 697. See also, OPPENHEIM, supra note 104, at 302-03. 

Delbruck, supra note 81, at 310; Techt, 229 N.Y. at 240; AVST, supra note 130, at 243; 
InBtitut De Droit International, Resolution entitled the Effects of Armed Conflict on 
Treaties (Session of Helsinki-1985). 

171 AUST, supra note 130, at 243. 
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hostilities because they do not impose additional obligations 
other than those already established by the law of war. 

1. There is an emerging presumption that treaties remain in 
force during ''war'' or "those measures short of war" 

Scholars have long realized that the outbreak of war does 
not ipso facto terminate or suspend treaty relations.17' Neverthe
less, a general consensus exists that States may suspend treaty 
obligations if belligerents are unable to comply with them.173 As 
the traditional notions of ''war'' evolve, and States move away 
from formally declaring "war" to engaging in conflicts character
ized as "measures short of war", scholars recognize fewer in
stances in which belligerents may potentially assert that the 
treaty obligations are incompatible with a state of war.174 This 
argument is based on the presumption that the legal signifi
cance of a formal of state of war is no longer as important as 

. d· t 175 perceIve m pas years. 
Modern scholars have begun to realize that few legal conse

quences arise from a formal declaration of war. Scholars have 
adopted this view based upon States' practice. Over the years, 
States have begun to realize the importance of maintaining and 
preserving international order. This is evident by the fact that 
States no longer formally declare a state of war. Before the evo
lution of the traditional notions of war, the formal declaration of 
war triggered certain legal consequences such as the termina
tion of diplomatic relations. To avoid this legal consequence, 
States began to engage in lesser forms of conflict which at the 
time were perceived to have a less dramatic effect on diplomatic 
relations. 

172 McNAIR, supra note 98, at 697. See also, OPPENHEIM, supra note 109, at 302-03. 
Delbruck, supra note 81, at 310; Teeht, 229 N.Y. at 240; AUST, supra note 130, at 243; 
Institut de Droit International, Resolution entitled the Effects of Armed Conflict on 
Treaties (Session of Helsinki-1985). 

173 Id. 
174 Id. See also, Greenwood, supra note 49, at 297, 303, 304. 
175 Id. 
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Considering States' practice many scholarsl76 and the world 
renowned Insitut de Droit International,177 has adopted the view 
that the outbreak of war does not ipso facto terminate treaty 
obligations nor does it suspend them.l7

' The Institut does recog
nize an exception to the general rule of preserving treaty obliga
tions, in those instances of self defense which are in accordance 
with the D.N charter. Applying the modern trend to the issue of 
whether or not the outbreak of ''war'' or "those measures short of 
war" terminates or suspends the Outer Space Treaty, the most 
logical inference is that the treaty obligations continue in force 
during hostilities. In fact, there have been two "wars" in which 
space assets were used, the 1991 Persian Gulf War and the 2003 
War in Iraq and the Outer Space Treaty was not suspended dur
ing either of them. 

2. The Outer Space Treaty does not impose additional 
obligations on belligerents other than those already 

imposed by the law of war 

The outbreak of , 'war" or "those measures short of war" does 
not suspend the execution of the obligations contained in the 
Outer Space Treaty between or among belligerents because both 
the Outer Space Treaty and the law of war declare that belliger
ents may not interfere with the rights of neutral States. Article 

116 McNAIR, supra note 98, at 697. See also, OPPENHEIM, supra note 104, at 302-03. 
Delbruck, supra note 81, at 310; Techt, 229 N.Y. at 240; AUST. supra note 130, at 243; 
Institut de Droit International, Resolution entitled the Effects of Armed Conflict on 
Treaties (Session of Helsinki-1985). 

177 The Institut de Droit International is committed to the study and development of 
international law. "A non-official body, the Institut de Droit International, established 
in 1873, is composed of about 120 members and associate members elected by the !nsti
tut on the basis of individual merit and published works. Its resolutions setting forth 
principles and rules of existing law and, on occasion, proposed rules, have often been 
cited by tribunals, states and writers." LoRI F. DAMROACH, Loms HENKIN, RICHARD 
PUCH. ET AL .• INTERNATIONAL LAW AND CASE MATERIALS 141 (4th ed. 2001). See also 
Institut de Droit International, History, http://www.idi-iil.orglidiElnavig_history.html 
(last visited Jun. 30,2006). 

11B MCNAIR, supra note 98, at 697. See also, OPPENHEIM, supra note 104, at 302-03. 
Delbruck, supra note 81, at 310; Teeht, 229 N.Y. at 240; AUST, supra note 130, at 243; 
Institut de Droit International, Resolution entitled the Effects of Armed Conflict on 
Treaties (Session of Helsinki-1985). 
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I of the Outer Space Treaty states, "that outer space shall be 
free for exploration and use by all States without discrimination 
of any kind."179 This provision gives all States, including neutral 
States, the freedom to use and explore outer space without in
terference from any other State, including belligerents. Similar 
to the principle of noninterference, the law of war through the 
Hague Convention of 1907 also protects the rights of non
belligerents."o According to the principle of neutrality, "non
belligerents are entitled to have their territory and doings re
spected and unaffected by [hostilities].",81 

Both noninterference in the Outer Space Treaty and neu
trality in the law of war are, in essence, the same: they are both 
concerned with protecting the peaceful activities-"use" and 
"doings"-in an area or region by non-belligerents. Therefore, 
even if belligerents want to suspend the execution of the obliga
tions in the Outer Space Treaty, they are still obligated to com
ply with the principle of neutrality under the law of war. And, 
because the Outer Space Treaty does not impose additional ob
ligations on belligerents other than those already established by 
the law of war, its obligations are not suspended by ''war'' or 
"those measures short of war" 

v. CONCLUSION 

The outbreak of "war" or "those measures short of war" does 
not ipso facto terminate or suspend the execution of the Outer 
Space Treaty. To avoid the legal consequences that flow from a 
formal state of war, States no longer declare war. The evolution 
of the traditional notions of "war" has completely changed the 
beliefs of legal scholars regarding the effect of "war" or "those 
measures short of war" on the operation of treaties. States rec-

171'1 Outer Space Treaty, supra note 1, at art L 
100 ROBERTS & GUELFF, supra note 76, at 86. 
ISl LESLIE GREEN, THE CONTEMPORARY LAw OF ARMED CONFLICT 258 (1993). See 

also, Georgios C. Petrochilos, The Relevance of the Concepts of War and Armed Conflict 
to the Law of Neutrality, 31 V AND. J. TRANSNAT'L L. 575 (1998) (arguing that "state prac
tice has established that the laws of war and neutrality are now conditioned on the 
existence of armed conflict rather than official declarations of war."); DETTER, supra 
note 125, at 346 (arguing that the law of war and neutrality are activated by armed 
conflict instead of a formal declaration of war). 
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ognize the importance of preserving and maintaining interna
tional legal order, so they are reluctant to terminate or cancel 
treaty obligations during hostilities. 



CASE NOTE 

DEFINING ANTITRUST INJURY IN 
GOVERNMENT LAUNCH CONTRACTING: 

THE CASE OF SPACE)( V. BOEING 

Jared W. Eastlack' 

I. FACTS 

The present case involved an antitrust action filed by the 
Space Exploration Technologies Corporation (SpaceX) against 
the Boeing Company (Boeing) and the Lockheed Martin Corpo
ration (Lockheed) for allegedly engaging "in an unlawful con
spiracy to eliminate competition in, and ultimately monopolize, 
the government launch business.'" The United States District 
Court for the Central District of California dismissed the action 
without prejudice on February 16, 2006,' and SpaceX filed a 
second amended complaint.' On May 12, 2006, the District 
Court issued a second dismissal ofthe action with prejudice.' 

Jared W. Eastlack is a second year law student at the University of Mississippi 
School of Law. 

1 Space Exploration Teclmologies Corporation v. Boeing Company, CV05-7533-
FMC-(MANx), at 2 (C.D. Cal. Feb. 16, 2006) (order granting defendant's motion to dis
miss plaintiffs first amended complaint) [hereinafter SpaceX Dismissal of First 
Amended Complaint]. 

2 Id. at 16. Judge Cooper dismissed the first amended complaint without prejudice 
and gave SpaceX the opportunity to file a second amended complaint within twenty days 
of the entry of the dismissal order. Id. 

3 SpaceX's second amended complaint was filed on March 9, 2006. SpaceX, CV05-
7533-FMC-(MANx) (C.D. Cal. Mar. 9. 2006) [hereinafter SpaceX Second Amended Com-

203 
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A. SpaceX Allegations 

SpaceX alleged that in 1995 the U.S. government began a 
program to create evolved expendable launch vehicles (EELVs).' 
The U.S. Air Force (USAF) was responsible for administering 
the program and assigning launch contracts. Defendants Boe
ing and Lockheed were the only companies capable of providing 
EELV services at that time. The USAF received permission to 
deal exclusively with Boeing and Lockheed on June 9, 1998.' 
From 1998 until 2000 the USAF awarded EELV contracts solely 
to Boeing and Lockheed.' In 2000 Boeing and Lockheed began 
making allegations that EELVs were not commercially viable, 
and that they would require supplementary funds to sustain 
their EELV operations.' SpaceX alleged that both firms de
manded the USAF deal on the same terms with both companies, 
and also demanded increased funding, which was later negoti
ated and granted for the EEL V projects,' 

On March 5, 2005, the USAF issued a Request for Propos
als (RFP) for new two-to-three year EELV contracts. Once 

plaint]. The second amended complaint included additional specific information regard
ing SpaceX's ability to compete, and injuries it sustained as a result of conduct by Boe
ing and Lockheed in an effort to correct constitutional standing deficiencies. See SpaceX 
Dismissal of First Amended Complaint, supra note 1, at 16. 

, SpaceX, CV05-7533·FMC·{MANx), at 16 (C.D. Cal. May 12, 2006) (order granting 
defendant's motion to dismiss plaintiffs second amended complaint) [hereinafter SpaceX 
Dismissal of Second Amended Complaint]. The second dismissal opinion focuses on the 
same issues as the first, but mainly evaluates the additions in SpaceX's second amended 
complaint.ld. at 7-10. 

5 The USAF began awarding EEL V development contracts in 1995, but the first 
EEL V launch contracts were not awarded until 1998. Id. at 12. Successful launches of 
EELV-class vehicles by Boeing and Lockheed, however, did not occur until 2002. Id. 

6 Id. at 2. The USAF received a Justification and Approval to deal exclusively with 
Boeing and Lockheed in the market for EEL V services, as they were the only two firms 
capable of delivering those services at the time. Id. 

7 Id. at 2-3. It was the intention of the USAF to award contracts to both companies 
in hopes that they would compete with one another. [d. at 3. 

S Allegedly both firms refused to deal with the USAF unless first, the USAF agree 
to deal with both companies on the same terms, and second, they receive additional 
infrastructure sustainment subsidies for the EEL V market. [d. In 2002 the USAF be
gan making the infrastructure subsidy payments to Boeing and Lockheed. [d. This is a 
potential instance of anticompetitive behavior on the part of Boeing and Lockheed that 
forms a principal complaint of SpaceX in both its first and second amended complaints. 
See infra notes 50, 5l. 

s SpaceXDismissal of First Amended Complaint, supra note 1, at 3. 
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again, the USAF decided to only award contracts to Boeing and 
Lockheed, even though Boeing and Lockheed had agreed to con
solidate their EELV operations into a single venture titled 
"United Launch Alliance" (ULA).lO On April 21, 2005 the USAF 
awarded an exclusive RFP to Boeing and Lockheed for at least 
twenty-three scheduled launches from 2006-2011 and beyond.ll 

Consequently, SpaceX filed a protest with the Government 
Accountability Office (GAO) on August 15, 2005, but the launch 
schedule allocation remained the same. The allocation Boeing 
and Lockheed had with the USAF "ensured they would be reim
bursed for the preparations" made for any launches beyond the 
contract period that had ''been 'allocated' to them,"" a competi
tive advantage for ULA. 

In its first amended complaint SpaceX asserted its vehicles 
for the EELV program would be cost competitive and available 
for launch by 2007.13 Since ULA received the only contracts for 
that year and subsequent years, SpaceX filed an antitrust ac
tion alleging, among other things, violations of: (1) § 1 of the 
Sherman Act (prohibiting contracts, combinations, and con
spiracies in restraint oftrade);14 (2) § 2 of the Sherman Act (pro
hibiting monopolization and attempts to monopolize);15 (3) § 7 of 
the Clayton Act (prohibiting the acquisition of stock or share of 

10 ld. SpaceX focused on this merger as another significant instance of anticompeti~ 
tive behavior of Boeing and Lockheed, asserting that the merger increases negotiating 
power and eliminates the prospect of competition between them. See SpaceX, CV05-
7533·FMC·(MANx), at 17 (C.D. Cal. Feb. 16,2006) (first amended complaint). 

n SpaceX, CV05-7533-FMC-(MANx), at 4 (C.D. Cal. Feb. 16, 2006) (order granting 
defendant's motion to dismiss plaintiffs first amended complaint). SpaceX argued that 
though the exclusive RFP no longer applied to launches that would occur after 2008, the 
launch allocation matrix: through 2011 did not change, leaving Boeing and Lockheed 
with all of the allocations. ld. 

12 ld. at 4. SpaceX based this assertion on the fact that the prospective allocation of 
the EEL V launch is determinative, even if the contract for that launch has not actually 
been assigned because Boeing and Lockheed will be reimbursed for their preparations in 
these launches through infrastructure subsidies, so it is unlikely that the USAF would 
want to reallocate a launch contract to a competing firm once it has already invested in 
tbe launcb preparation witb another. SpaceX, CV05-7533-FMC-(MANx), at 10 (C.D. 
Cal. Nov. 11, 2005) (first amended complaint) [hereinafter SpaceX First Amended Com
plaint]. 

13 SpaceXFirstAmended Complaint, supra note 12, at 9. 
14 Id. at 22-24. 
15 Id. at 24-26. 
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capital where the effect of such acquisition is to severely lessen 
competition);l6 (4) Racketeer Influenced and Corrupt Organiza
tions Act (RICO) (prohibiting persons from being associated 
with any enterprise in order to be involved in racketeering ac
tivity);" (5) RICO Conspiracy ("prohibiting conspiracies to com
mit substantive RICO violations");1B (6)-(7) California Cart
wright Act, Cal. Bus. & Prof. Code § 16720 (prohibiting the 
same activities as the Federal Sherman Act - conspiracy to re
strain of trade and monopolization);19 and (8) Cal. Bus. & Prof. 
Code § 17200 (prohibiting unfair business practices)." 

B. Boeing and Lockheed Responses 

Boeing and Lockheed each responded with a motion to dis
miss the action. Boeing moved to dismiss claiming that SpaceX 
lacked Article III standing since SpaceX had not yet developed a 
workable version of its EEL V, and was therefore not a competi
tor in the market." Boeing also asserted that SpaceX failed to 
allege facts sufficient to support the underlying elements of each 
of its claims." Third, Boeing argued SpaceX's complaint was 
merely a bid protest, and was therefore the exclusive province of 
the Court of Federal Claims." 

Lockheed moved to dismiss as well, stating that since 
SpaceX has no viable vehicle it could not have suffered the req
uisite "injury-in-fact" of its antitrust claims." Lockheed also 
claimed that as a competitor, rather than a consumer, SpaceX 

16 ld. at 26.28. 
17 ld. at 28.43. 
• Id. at 43-44. 
, Id. at 44-48. 
20 ld. at 48-49. 
21 SpaceX Dismissal of First Amended Complaint, supra note 1, at 7. The failure of 

SpaceX to produce a workable version of an EEL V precludes it from suffering injury-in
fact necessary for constitutional standing. ld. 

22 ld. Even if standing was established; Boeing argued that SpaceX's claims were 
not concrete enough to support its antitrust actions. ld. 

Z3 ld. SpaceX admitted in its first amended complaint that Court of Federal Claims 
had jurisdiction over disputes regarding contracts awarded through 2006. ld. at 10 n.2. 
Since SpaceX would not be able to launch an EEL V until 2007 and claim of relief before 
the District Court would have to be forward looking based on potential injury.ld. at 10. 

24 ld. 
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did not have standing to bring an action under § 7 of the Clay
ton Act.25 Further, Lockheed asserted that the Noerr
Pennington doctrine prohibited the antitrust claims of SpaceX." 
Fourth, Lockheed argued that SpaceX's unfair business prac
tices claim under California Business & Professional Code § 
17200 had to fall because SpaceX had not stated a requisite un
derlying violation oflaw.27 

II. DISMISSAL OF FIRST AMENDED COMPLAINT 

The District Court in its dismissal opinion for SpaceX's first 
amended complaint held that SpaceX had not alleged an injury
in-fact necessary to sustain its antitrust claims, and dismissed 
the action without prejudice. The Court held the "irreducible 
constitutional minimum" of standing requires: "(1) the plaintiff 
have suffered some injury in fact - an invasion of a legally pro
tected interest which is concrete and particularized and actual 
or imminent, not conjectural or hypothetical; (2) a causal con
nection between the injury and conduct complained of - the in
jury has to be fairly traceable to the challenged action of some 
third party not before the court; and (3) the likelihood that the 
injury will be redressed by a favorable decision."28 The first re
quirement was the focus of the Court's opinion. The Court 
noted that the "mere possibility of injury" was not sufficient to 
establish standing for a party." The Court found that "SpaceX's 
argument was utterly devoid of any concrete factual allegations 
regarding any type of actual injury suffered.":" SpaceX's allega-

25 [d. Since the constitutional minimum of stancling was the primary issue consid
ered by the District Court in its order to dismiss the first amended complaint, it did not 
address whether SpaceX had the specific statutory standing to bring an action under § 7 
of the Clayton Act. 

26 Id. Since standing was the primary issue considered by the District Court in its 
order to dismiss the first amended complaint, it did not address whether N08IT

Pennington immunity was appropriate for Lockheed's conduct. 
27 Id. Since there was no standing, there was no consideration of whether there was 

a violation of law, and therefore no instance to violate the California Business & Profes
sional Code. 

2S Id. at 8~9. 
29 Id. at 9. 
30 Id. at 11. 
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tions were simply too vague to confer standing.31 The District 
Court did note that certain circumstances would allow a court to 
offer forward looking injunctive relief based on possible future 
injury, but only if the injury was imminent." However, since 
SpaceX lacked the readiness to compete with Boeing and Lock
heed in the EELV market, SpaceX's claims were held to be un-

• 33 ripe. 
In the dismissal order for the first amended complaint, the 

District Court gave special consideration to the "final allocation" 
issues alleged in SpaceX's complaint." First, the Court found 
that there were no final allocations of launch contracts made in 
the time period in which SpaceX would have been able to pro
vide an EEL V.35 So the inference that the USAF would refuse to 
deviate from its initial allocations despite its express intent to 
offer up the launch allocations for competitive bidding had no 
justification." The second issue surrounding final allocation 
was whether the USAF was fairly weighing EELV bids consid
ering the substantial infrastructure subsidies Boeing and Lock
heed received." Since SpaceX did not receive such subsidies, its 
bids would always be higher if the subsidy payments were not 
factored into the bids." The Court held that since it was the 

31 Id. at 14. 
Il2 [d. at 11 n.4. The plaintiff must still be in a position to compete otherwise the 

injury carmot be imminent, because a plaintiff cannot be said to suffer an injury if it was 
not able to participate in the market in the first place. 

as Id. (noting that even in situations were injunctive relief for potential injury has 
been employed, the plaintiff is still responsible for showing that the potential injury 
from the defendant's conduct is "imminent"). 

a4 SpaceX argued that even though the allocations made by the USAF to Boeing and 
Lockheed were provisional and not final, the allocation would be difficult to alter at a 
later date because of the investment that goes into pre-launch preparations, so it was 
effectively excluded from competing for the EELV launches allocated from 2006-2011. 
[d. at 14. See also SpaceK Second Amended Complaint, supra note 3, at 38 (explaining 
why Boeing and Lockheed would likely preserve the launch contracts to the launches 
that had been prospectively allocated to them). 

35 SpaceK Dismissal of First Amended Complaint, supra note 1, at 14. The District 
Court accepted USAF representations made before the Court of Federal Claims that the 
USAF would not make the prospective EEL V launch allocations final without allowing 
other bidders to put forth offers for individual launches already allocated to Boeing or 
Lockheed. ld. 

36 ld. at 15. 
37 ld. 
39 ld. 
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express policy of the USAF to factor in these subsidies when 
evaluating bids, there was no reason to doubt this was the case, 
and without a showing of failure to do so, there could be no ac
tual injury." Although the court ultimately decided to dismiss 
SpaceX's action without prejudice, it did offer SpaceX leave to 
amend its complaint to mend the standing deficiencies." The 
court, however, expressed doubt about SpaceX's ability to over
come the constitutional standing problems even with a second 
amended complaint." 

III. SPACEX'S SECOND AMENDED COMPLAINT 

On March 9, 2006 SpaceX filed its second amended compli
ant against Boeing and Lockheed. This was within the 20 day 
period provided for in the dismissal order. In its second 
amended complaint SpaceX provided more specific descriptions 
of its launch capabilities and business transactions in order to 
demonstrate its viability and establish its standing to bring the 
suit by showing an injury-in-fact. 

First, SpaceX explained that it offered several different 
EEL V options for governmental and commercial customers. A 
Falcon 1 EEL V with one rocket, a Falcon 5 with five rockets, 
and its largest EELV, the Falcon 9 with nine rockets." SpaceX 
noted that it had already built three Falcon 1 EELVs and its 
Falcon 9 would be completed soon for its 2007 launch." SpaceX 
alleged that it had already entered the market for EELVs with a 
$30 million Government contract signed in 2005 for its Falcon 9 
EELV which was scheduled to launch in 2007." Since payments 
from customers begin well in advance of the anticipated launch 
in the aerospace industry, and SpaceX had already begun re
ceiving payments on this $30 million Government contract," it 
argued that it was already a participant in the EELV market." 

3l.I Id. at 15w16. 
40 Id. at 16. 
41 Id. at 16. 
42 [d. at 11. 
o [d. at 13. 
44 SpaceX Second Amended Complaint, supra note 3, at 5. 
4S Id. at 12. 
46 Id. at 5. 
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SpaceX also asserted that in making the contract decision in 
2004 the Government inspected SpaceX and determined it was 
qualified to provide launch services before it entered into the 
$30 million contract for the Falcon 9 launch in 2007." 

SpaceX also noted that its total contracts, commercial and 
government combined, were worth more than $200 million." 
Further, SpaceX stated it was currently in negotiations for 
other potential commercial launch contracts." Hence, SpaceX 
alleged it should be considered a market participant in the 
EELV market, not only by virtue of its expertise and ability to 
potentially enter and compete in the market, but because it was 
already competing in the EELV market in a significant way. 

The second amended complaint also included a more specific 
discussion of SpaceX's alleged injury. It asserted that the an
nual or biannual bidding system that had been implemented 
was not effective because the USAF had already allocated the 
launch contracts to Boeing and Lockheed, and was therefore 
already locked into launch-vehicle-specific EELVs.50 In addi
tion, SpaceX once again alleged that Boeing and Lockheed in
jured its ability to compete by increasing SpaceX's relative costs 
since Boeing and Lockheed receive substantial infrastructure 
payments from the USAF.51 If these subsidy payments were 
removed, the EEL V launch prices of Boeing and Lockheed 
would reflect the actual cost, instead of the artificially low bids 
resulting from the infrastructure subsidies. 52 SpaceX also noted 
that the government awarded contracts to Boeing and Lockheed 
in 1998, but no EELVs were launched until 2002." It would 
therefore be unfair to hold SpaceX to a standard that required 
SpaceX to have successfully launched an EELV when Boeing 
and Lockheed originally received EELV contracts without hav
ing done so. 

47 Id. at 11-12. 
~ ld. at 12. 
49 Id. at 14. 
so [d. at 6. 
51 Id. 
62 Id. 
53 [d. at 7. 
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IV. DISMISSAL OF SECOND AMENDED COMPLAINT 

Following the filing of SpaceX's second amended complaint 
Boeing and Lockheed again moved to dismiss the action.54 The 
District Court in its second dismissal order considered the addi
tion of more detailed information about SpaceX's business prac
tices in an effort to evaluate whether the new allegations were 
sufficient to confer standing. The District Court once again held 
they were not and dismissed SpaceX's action; this time with 
prejudice. 

The threshold question of standing was again discussed as 
in the first dismissal order, and the District Court again con
cluded that SpaceX lacked the ability to compete because it had 
not demonstrated its capability by successfully launching an 
EELV as had Boeing and Lockheed.55 Although Boeing and 
Lockheed were given several years ahead of time to prepare 
their EELV programs, that lenient schedule occurred when the 
market was brand new, and the Court held it was now not un
reasonable to expect a market participant to successfully launch 
an EEL V before it could receive a contract. 56 

The District Court was willing to entertain the possibility 
that SpaceX might have a claim as a potential competitor, so the 
District Court briefly went on to consider the second prong of its 
standing test: causation." No actions by Boeing or Lockheed 
prior to 2006 caused SpaceX to be excluded from the bidding; it 
was SpaceX's own lack of experience that rendered it ineligible." 
The District Court also re-evaluated SpaceX's claim that the 
infrastructure subsidies awarded to Boeing and Lockheed were 
anticompetitive, and reached the same conclusion it came to in 
the first dismissal order. The subsidy payments were made to 
the two EELV providers who able to offer such services, and at 

54 SpaceX Dismissal of Second Amended Complaint, supra note 4, at 5-6. 
M ld. at 10·11. 
56 [d. at 12. 
57 Id. at 13. 
~8 [d. at 14 (noting that even if the allegation were true that Boeing and Lockheed 

threatened a boycott, the conduct still had no impact on SpaceX's situation, because 
SpaceX was not prepared to compete for contracts at that time). 
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the time SpaceX was not one of them." Once again, the Court 
held past claims were not relevant because SpaceX was not ca
pable of competing for those contracts, and any future claims 
remained "speculative and unripe.,,60 Thus, the District Court 
ordered that SpaceX's suit be dismissed with prejudice. 

V.ANALYSIS 

The antitrust laws protect competition not competitors, 
therefore an injury to a competitor is not necessarily and injury 
to competition or, strictly speaking, an antitrust injury.61 Since 
SpaceX's presence in a market that is highly concentrated is 
essential to moving the market in a more efficient direction for 
consumers, there should be little doubt that an injury to SpaceX 
is also an injury to competition generally in the EELV market 
since there are so few market participants. If Boeing and Lock
heed are practicing predatory behavior then the injury to com
petition is evident. Hence, once SpaceX establishes its own in
jury-in-fact, standing will be conferred. SpaceX's second 
amended complaint attempted to correct the injury issue in or
der to establish standing. 

In particular, the second amended complaint offered a more 
detailed explanation of SpaceX's ability to compete and furnish 
launch services in the EELV market. The fact that SpaceX al
leged it already had a $30 million contract with the Govern
ment, and more than $200 million in contracts from all custom
ers was not persuasive to the District Court because SpaceX had 
yet to actually produce a successful EELV launch." Hence once 
SpaceX can show a successful EELV launch it will establish its 
readiness to compete. SpaceX made its theory of recovery de
pendent on a showing of injury based on one of three allega
tions: (1) the USAF annualJbiannual bidding procedure effec
tively removed SpaceX from the market because the USAF will 
not want to change the launch allocations due to the launch-

59 [d. at 15. 
6(1 Id. 
61 Todorov v. DCH Healthcare Authority, 921 F.2d 1438, 1449 (11th Cir. 1991). 
62 SpaceXDiBmissal of Second Amended Complaint, supra note 4, at 11-12. 
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vehicle-specific requirements; (2) SpaceX's relative costs were 
increased as a result of the infrastructure payments Boeing and 
Lockheed received from the government; and (3) the ULA 
merger was a merger to monopoly between the EELV portions 
of Boeing and Lockheed. 

The first two contentions were rejected by the Court in both 
dismissal opinions due to SpaceX's failure to enter the market," 
but one can assume they would be valid had SpaceX been suc
cessfully launching EELVs. The third claim regarding merger 
was not expressly discussed by the Court in either opinion. 
How the District Court would have ruled on this matter is diffi
cult to assess since its opinion does not evaluate the merits of 
the claim. As the ULA is a joint venture it will receive the same 
analysis as a regular merger would," and any mergers that pro
duce over 30 percent market concentration are presumptively 
anticompetitive.65 The ULA venture would certainly produce a 
company with a market share in excess of 30 percent in the 
market for EELV launch services. Nonetheless, joint ventures 
that produce a high market concentration can be permitted 
when they increase efficiency through economies of scale, 
though in this case SpaceX alleged that the ULA joint venture 
would not result in savings for at least seven-to-ten years ac
cording to a Lockheed spokesperson.66 Hence, the efficiency jus
tification is arguable for the joint venture. The Court might 
also be reluctant to interfere in this matter since the FTC is al
ready conducting its own investigation of the venture pursuant 
to the Hart-Scott-Rodino Antitrust Improvements Act of 1976.67 

Courts are more reluctant to overturn, on anticompetitive 
grounds, mergers approved by the Justice Department and the 

6.'1 See SpaceXDismissal of First Amended Complaint, supra note 1, at 14-16. 
M See Rothery Storage & Van Co. v. Atlas Van Lines, 792 F.2d 210 (D.C. Cir. 1986) 

(noting that joint ventures resemble corporate mergers in economic terms, and should be 
evaluated by the same standards), 

• See United States v. Philadelphia Nat'l Bank, 374 U.S. 321 (1963) (stating that 
the defendant firm in the challenged merger will have the chance to rebut the presump~ 
tion an anticompetitive merger result). 

66 SpaceX Dismissal of Second Amended Complaint, supra note 4, at 28. 
67 ld. at 27. 
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. FTC." Thus, if another potential plaintiff with standing were to 
challenge the joint venture on a monopolization claim it would 
be difficult if the ULA merger is approved by the FTC. How
ever, a sound case could be made that the ULA joint venture 
was anti competitive, and a plaintiff with proper standing could 
potentially oppose it. 

Also of interest is the absence of any mention of Noerr
Pennington Immunity or its applicability to Boeing and Lock
heed's actions in either of the District Court's opinions. The 
Noerr-Pennington Doctrine states that actions to petition politi
cal representatives, regardless of the political branch, are im
mune from antitrust laws." Thus even if SpaceX had been able 
to show that it suffered an injury-in-fact, and the injury was 
caused by the conduct of the defendants, Noerr-Pennington im
munity might have shielded the defendants' liability, since they 
requested the infrastructure subsidies and advantages they re
ceived from the Government.70 

VI. CONCLUSION 

The District Court held that SpaceX did not have standing 
to sue Boeing and Lockheed for antitrust violations. From the 
analysis of causation in the District Court's second dismissal 
order, it would seem that even if SpaceX were permitted to 
bring its injury claim as a potential rather than an actual com
petitor, the absence of causation on the part of the defendants 
would defeat SpaceX's standing to sue. Should SpaceX choose to 
pursue an antitrust action against the same defendants in the 
future, it will have to show that it is a competitor of Boeing and 
Lockheed by successfully launching its own EELVs, and point to 
some new concrete instances of conduct that have caused the 
mJury. SpaceX would also need to show the injurious conduct 
was not the result of government petitioning on the part of the 

~ Texico Inc. v. Dagher. 126 S. Ct. 1276. 1279-80 (2006) (noting that the FTC and 
State Attorneys General approved the venture in view of the efficiency increase through 
economies of scale). 

69 Eastern R.R. President's Conference v. Noetr Motor Freight, Inc., 365 U.S. 127 
(1961). 

70 SpaceX Dismissal of Second Amended Complaint, supra note 4, at 10. 
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defendants in order to preclude Noerr-Pennington immunity for 
the defendants' conduct. 



COMMENTARY 

THE VISION FOR SPACE EXPLORATION: 
EXPANDING THE ENVELOPE FOR SPACE 

LAW DEBATES 

Marcia S. Smith' 

Long before the 2004 announcement of the Vision for Space 
Exploration" the space law community had been debating legal 
issues likely to arise as humanity moves out into the solar sys
tem. The Journal of Space Law and the proceedings of the an
nual colloquia of the International Institute of Space Law' are 
two of the most prestigious venues for the publication of papers 
addressing impending issues, including the hotly contested area 
of property rights on the Moon. 

As humanity expands into the solar system, issues for con
sideration by the space law community will expand with it. The 
following paragraphs touch on only a few, with a common theme 
- responsibility. The exuberance of our times, as we contem-

Marcia Smith was a Specialist in Aerospace and Telecommunications Policy 
with the Congressional Research Service, United States Library of Congress, until her 
retirement in February 2006. 

1 Press Release, The White House, President Bush Announces New Vision for 
Space Exploration Program Fact Sheet: A Renewed Spirit of Discovery, (Jan. 14, 2004) 
available at http://www.whitehouse.gov/news/releasesl2004l01J20040114.1.html(last 
visted July 16, 2006). 

2 The American Institute of Aeronautics and Astronautics publishes the proceed
ings of the annual HSL colloquia. IISL Publications, 118L Proceedings of its Colloquia, 
http://www.iafastro-iis1.comimain%20pagesipublications_9.htm Qast visited July 16, 
2006). 
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plate this long awaited move outward, should be tempered with 
the notion that we have a collective responsibility to be good 
stewards of these new worlds. 

For example, what about environmental protection? The 
concept of environmental regulation in space is sure to send 
chills down the spines of those eager to set up mining operations 
or otherwise initiate the use of solar system resources for a myr
iad of purposes. But the issue is broader than whether or not 
one wants to strip mine the Moon. 

The operation of nuclear reactors on the Moon, for example, 
could have important consequences for future generations of 
lunar settlers, just as their operation on Earth generates debate 
about how and where to store the associated waste. It is true 
that nuclear devices (radioisotope thermal generators, RTGsl 
have been used on spacecraft for decades, including those that 
have landed on the Moon and Mars and which have been dis
carded into Jupiter. But RTGs are different from reactors, as 
participants in the debate over the safety of launching such de
vices into space will attest. Still, little discussion has transpired 
about the potential use of nuclear reactors to power lunar or 
other settlements. Instead, there is almost an assumption that 
they will be the power source of choice. There are good reasons 
for looking at nuclear reactors for that purpose, but the long 
term consequences of storing the waste and decommissioning 
those reactors need to be addressed. The answer is not neces
sarily a prohibition on nuclear reactors, but instead the devel
opment of plans to deal with the resulting waste prior to their 
emplacement. 

Other issues may arise where environmental regulation 
may be the answer. Imagine the owners of a solar array farm or 
lunar-based telescope discovering that another company wants 
to set up a mining operation next door that will spew lunar dust 
over their facilities. Self interest alone makes the case for 
adopting some type of regulatory scheme to prevent early ex
plorers and entrepreneurs from contaminating an area for those 
who follow, and to protect those who came first from having 
their work disrupted or destroyed by newcomers. 
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The planetary protection policy' adopted by Committee on 
Space Research (CaSPAR) is one model for developing envi
ronmental regulations in space. The CaSPAR policy builds on 
Article IX of the Treaty on Principles Governing the Activities of 
States in the Exploration and Use of Outer Space, including the 
Moon and Other Celestial Bodies,' which requires that the ex
ploration of outer space, including the Moon and other celestial 
bodies be conducted "so as to avoid their harmful contamination 
and also adverse changes in the environment of the Earth re
sulting from the introduction of extraterrestrial matter ... '" The 
article continues with language concerning what States Parties 
may do if they are concerned that another State Party is under
taking an activity or experiment that could cause ''harmful in
terference'" with the activities of other States Parties in their 
peaceful exploration and use of outer space.' The CaSPAR pol
icy offers procedures "to avoid organic-constituent and biological 
contamination in space exploration, and to provide accepted 
guidelines in this area to guide compliance with'" the Outer 
Space Treaty. Unlike the Outer Space Treaty, which refers to 
"outer space, including the Moon and other celestial bodies'" as 
though all are equal, the CaSPAR policy categorizes destina
tions into their likelihood for harboring life, with the most 
stringent guidelines devised for spacecraft returning to Earth.1O 
While this framework may not be directly applicable to issues 

3 cOSP AR Planetary Protection Policy (20 October 2002) Accepted by the Council 
and Bureau, as Moved for Adoption by se F & PPP (Prepared by the COSP ARlIAU 
Workshop on Planetary Protection, 4102 with updates 10/02), available at 
http://www.cosparhq.orglscistrIPPPPolicy.htm (last visited July 16, 2006) [hereinafter 
caSPAR Planetary Protection Policy}. 

4 Treaty on Principles Governing the Activities of States in the Exploration and 
U 5e of Outer Space, including the Moon and Other Celestial Bodies, Jan. 27, 1967, 18 
U.S.T. 2410.610 U.N.T.S. 205 !hereinafter Outer Space Treaty]. 

5 Id at art. IX. 
6 Id. 
7 The Agreement Governing the Activities of States on the Moon and Other Celes

tial Bodies goes much further, but because it has not been adopted by the major spaceM 

faring countries, has no practical effect. The Agreement Governing the Activities of 
States on the Moon and Other Celestial Bodies, Dec. 18, 1972, 1362 U.N.T.S. 3, 18 
I.L.M. 1434. 

8 CaSPAR Planetary Protection Policy, supra note 3, at Preamble. 
9 See Outer Space Treaty, supra note 4. 

10 See CaSPAR Planetary Protection Policy, supra note 3. 
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such as preventing harmful environmental consequences from 
activities such as mining or emplacement of nuclear reactors, it 
is a start. 

What is our responsibility to protect the environments of 
the Moon, Mars, asteroids, and interplanetary space as we im
plement the Vision? Is it different for an asteroid versus a 
planet, or Earth's Moon versus a moon of another planet? Do 
we seek to keep the visage of our "man on the Moon" intact, or is 
it fair game for whatever exploration and exploitation awaits it? 
Are there places of historical significance that deserve special 
treatment? In the February 2004 issue of Space Policy, Tom 
Rogers argued for establishing Tranquility Base as a "U.N. 
World Heritage Site, to be protected for all, for all time."n Some 
Americans of that era may have a special affinity for the Apollo 
11 landing site, but other people or companies or countries may 
not feel an emotional bond. Do they have a responsibility to 
leave it undisturbed, or is it open for souvenir hunters? What 
about other spacecraft that rest on the surfaces of, or orbit 
around, the Moon, Mars, or other bodies - are they precious rel
ics to be protected, or collectibles destined for EBay? 

Scant attention has been paid to interplanetary space. 
Some refer to such areas of space as a ''void,'' seemingly bereft of 
practical uses and therefore of no concern. But some locations 
may prove especially valuable - such as Lagrange points. What 
rules govern positioning an outpost or factory or solar energy 
collectors at a Lagrange point? Who decides which interna
tional, governmental, or commercial entities have "rights" to it? 
Just as orbital locations in the geostationary arc are not subject 
to claims of national sovereignty, neither are Lagrange points, 
so who will arbitrate among potential users? If a country or 
company establishes a facility there, does it have a responsibil
ity to remove it at the end of its useful lifetime to allow others to 
set up shop, or may it be abandoned in place regardless of 
whether that renders the location unusable? 

One last topic of particular importance at this stage of hu
manity's foray into the solar system is more of an ethical issue. 

11 T.F. Rogers, Viewpoint: Safeguarding Tranquility Base: Why the Earth's Moon 
Base Should Become a World Heritage Site, 20 SPACE POL'y 5 (2004). 



:ol006J COMMENTARY 221 

The search for life fascinates many, but begs the question of 
what to do if life is found. Many would want to send more 
probes - and perhaps humans - to further investigate, but do 
we have a responsibility to protect that life and allow it to de
velop naturally? If robotic probes definitively find life, should 
we erect a "do not disturb" sign rather than send more sophisti
cated probes? 

There are no easy answers to any of these questions. There 
are valid arguments on different sides, which need to be ex
plored by the space law community in concert with the scientific 
and engineering communities and others. The time for that de
bate is now. 



BOOK REVIEW 

UNREAL ESTATE: THE MEN WHO SOLD 
THE MOON 

By Virgiliu Pop 

Reviewed by James A Yedda' 

This book is a story of charlatans, jokesters, fundraisers, 
deluded entrepreneurs, gullible victims, and the purveyors and 
collectors of novelties. Actually, it's dozens of stories featuring 
this assortment of characters buying, selling, or simply claiming 
ownership of extraterrestrial real estate. Through the escapades 
described here, readers will likely experience a combination of 
surprise, amusement, incredulity, and possibly even anger. 

I was surprised at the number of individuals and organiza
tions who have attempted to make claims on the Moon, Mars, 
asteroids, and other celestial bodies for fun and profit. Mr. Pop 
does a remarkable job of documenting these cases, including the 
"legal" filings of their claims. Most of the stories take place from 
the mid-20" century to the present, and a few go back decades 
before that. He does not attempt to chronicle the ancient mon
archs who extended their reign to the Sun, the Moon, and the 
stars - but his modern subjects are no less audacious. 

" Ph.D., senior policy analyst at The Aerospace Corporation's Center for Space 
Policy & Strategy. Dr. Vedda provides policy research and analysis to a variety afU.s. 
government space organizations. Previously, he was an associate professor of space 
studies at the University of North Dakota. 
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Although the book's subtitle refers to "men who sold the 
Moon," the self-styled astro-Iandlords we meet on these pages 
purportedly own real estate ranging from a single acre on the 
Moon to whole galaxies, and everything in between. To lend a 
veneer of credibility, there seems to be an ample supply of local 
government officials who are happy to take people's money and 
give them deeds to property far outside their jurisdictions. For
tunately for the proud owners, no government officials so far 
have seen fit to send them property tax bills, which undoubtedly 
would be - well, astronomical. 

Many of the off-world real estate ventures detailed in the 
book were clearly selling novelties or using make-believe plane
tary parcels as a fundraising gimmick for a museum or plane
tarium. But some have taken this business very seriously, re
peatedly going to court to defend their claims. All of the celestial 
claimants erroneously believe one or both of the following: that 
they were the first to think of declaring ownership of the Moon 
or other bodies, and (after 1967) that the Outer Space Treaty 
opened the door to individual claims without the need for official 
sanction because it established the lack of any national sover
eignty or U.N. territorial authority. 

It is noteworthy that all but a few of the cases are about 
Americans. Since the author is European and presumably did 
not intend this to be a U.s.-centric book, I began to wonder if 
the compulsion to possess extraterrestrial real estate is a char
acteristically American trait, or if the predominance of U.S. sto
ries is simply due to the availability of better documentation. 
This remains a mystery, since Mr. Pop does not explain his 
methods for selecting the material. 

My most significant criticism is that the target audience for 
the book is unclear. Initially, it appears to be aimed at a general 
audience interested in space-related anecdotes. However, some 
knowledge, or at least awareness, of the U.N. space treaties is 
assumed from the beginning, and there is no substantive expla
nation of the Outer Space Treaty until page 161 of this 175-page 
narrative. The lack of adequate exposition seems to indicate an 
expectation of an informed audience. But the author waits until 
the last two chapters to present his legal analysis of the various 
attempts to stake claims in outer space. His analysis is well 
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stated and succinct - but possibly too succinct for legal experts, 
and with too many legal terms for general readers. Expert read
ers would probably prefer to see this analysis interspersed and 
expanded throughout the text rather than segregated in the fi
nal 13 pages. If the book is intended to satisfY both general and 
professional readers, it lacks sufficient background information 
for the former and analytical development for the latter. 

Another minor quibble: the editing process should have 
caught numerous errors in spelling, punctuation, and sentence 
structure, and the lack of clear identification of some key indi
viduals (for example, "Secretary Dulles" is mentioned without 
identifYing him as President Dwight Eisenhower's Secretary of 
State, John Foster Dulles). Despite these criticisms, the book 
should prove entertaining for a wide range of audiences. 
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