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THE COMMERCIALIZATION OF SPACE—TWENTY YEARS OF EXPERIENCE:
SOME LESSONS LEARNED —

Jobn B. Gantt*

On July 20, 1984, the White House announced a “National Policy on the Commercial
Use of Space.” The policy prescribes four general categories of initiatives to be undertaken
by the Gavernment: economic initiatives; legal and regulatory initiatives; research and
development initiatives; and initiatives to implement the National Policy on the
Commercial Use of Space. The latter is described as intended to provide to entrepreneurs
assurances of consistent government actions and policies over extended periods of time.
Such assurances of “clear policy defining government’s role in encouraging private sector
space - based activities” are stared to be the key to industrial research and manufacturing
in space. A reading of these goals and initiatives gives a sense of #é/a rx at least with
respect to what has ro-dare been the singularly most important and successful area of
space commercialization —international commercial satellite communications.

On August 31, 1962, President Kennedy signed into law the Communications Satellite
Act of 1962 following months of extensive legislative hearings and debate.2 The Satellite
Act, which represented a compromise between commercialization of commuanications
satellites and government ownership and operation, states as the policy of the United States:

“to establish, in conjunction and in cooperation with other countries, as expeditiously
as practicable a commercial communications satellite system, as part of an impraved global
communications network, which will be responsive to public needs and national objectives,
which will serve the communications needs of the United States and other countries, and
which will coneribute to world peace and understanding ™

The Act further declared as a2 matter of policy that the Unired States’ parricipation
in the global system would be in the form of a private corporation subject to appropriate
government regulation, as a means to provide the widest form of private enterprise

*Counsel, Hunton & Williams, Washingron, D:C. 11.B. University of Virginiz, 1965. B.S. Physics, Carnegie
Institute of Technology, 1960. From 1966 to 1983 Mr. Gantt was an artorney wich the Commiunications Satcllite
Corpotation (Comsar) and its major subsidiary COMSAT General Corporation specializing in regulatory (FCC),
international and commercial fegal matrers, He held various positions, including Assistant General Counsel
for Comumercial Matrers of Comsat and Vice President and General Counsel of COMSAT General Corporation.
While with Comsat, Mr. Gantr served as a legal advisor to cthe U.S, delegation to the INTELSAT definitive
atfangements negotiations. The views expressed in this article are solely his own. ]

\Nationai Policy on the Commersial Use of Space, The White House (July 20, 1984). On August 15, 1984,
the President approved a National Space Strategy which, fnrer a/ia, reaffirms the earlier commercial policy,
and was designed to implement the National Space Policy. See Avigtion Weeb and Space Technology 14 (Aug.

27, 1984).

2Communications Satellice Act of 1962, 76 Stat, 419 (codified as amended ar 47 U.S.C. §701-757 (1976)
{heteinafter cited as Sacellite Act]. The major congressional committee reports on the Satellite Act are REPORT
OF THE SENATE COMMITTEE ON_AERONAUTICAL AND SPACE ScIENCES, S. Rep No. 1319, 87th Cong., 2d Sess.
{1962); REPORT OF THE SENATE COMMITTEE ON FOREIGN RELATIONS, §. Ree No. 1873, 87th Cong., 2d Sess.
(1962); ReporT OF THE SENATE CoMMITTEE ON COMMERCE, 5. RER No. 1584, 87th Cong., 2d Sess. (1962);
RerorT oF THE House COMMITTEE ON INTERSTATE AND ForeiGN ComMERCE, H.R. Rer. No. 1636, 87th Cong.,
2d Sess. (1962). Senate Reports 1534 and 1873 are reprinted in 1962 U.S, Cobz CoNG. & AD. News 2269-2329,

*Satellice Act §102(2) (codified at 47 U.S.C. §701(a) (1976)).
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participation. Six months later, the Communications Sarellite Corporation was
incorporated under the laws of the District of Columbia pursuant to the Sarellire Act.
Two years following the enactment of the Satellite Act, intetim intetnational arrangements
were concluded among the United States and ten other countries for the establishment
of the International Telecommunicarions Sateilite Consortium (INTELSAT).5 Thus was
born the global system —an institutional concept conceived by President Kennedy in 19616
as the first step in the comrmercialization of space.

Measured by any standard, INTELSAT has been an enormous success, both technically
and as an instrument of United States foreign policy.” From its first satellite — Early Bird —
launched in Apnil 1965 with the capacity to carry 240 simultaneous telephone conversations
or one television channel across the North Atlantic berween earth stations located in the
United States, Canada, France, the Federal Republic of Germany and the Unired Kingdom,
INTELSAT has grown to a system covering the entire globe and presently utilizing -
operational satellites each capable of transmitiing simultaneously 12,000 telephone
convetsations plus 2 television broadcasts among more than 170 countries and tegritories.
More than two-thirds of all intercontinental telephone calls and all intercontinental -
television are transmitted “via satellite”. The system, for example, made it possible for
more than an estimated two billion people to watch the 1984 Summer Olympics—a truly
global audience. The INTELSAT organization, now established under definitive
arrangements® has a membership of 109 countties, with most other countries of the world
utilizing the system to some degree although they are not members of INTELSAT.?

Alithough the global system has mer with grear success and its international
arrangements have been widely accepted and adhered to, the implementation within the
United States of this first national policy for the commercialization of space has continued
to engender considerable policy and legal debate. This article briefly examines certain
of these debates and their possible significance as to the emerging commercial space

4Sartellite Acr §102(c} {codified at 47 US.C. §701{c) {1976)).

JAgreement Eseablishing Inrerim Arrangements for Global Commercial Communications Satellite System,
with Special Agreement, August 20, 1964, TI.A.S. No. 5646. For discussion on the estzblishment of INTELSAT,
see e.g., Colino, INTELSAT Doing Business in Quter Space, 6 Col. J. Transn. L. 17 (1967).

61962 U.S. Cope CoNG. & Ab. NEws 2287-88.

"See Statement of Under Secretary of Siare William Schmeider, Jr Before the Subcomm. on
Telecomnmuntcations, Consumer Protection and Finance, of the House Comm. on Commerce and Energy, 98th
Cong., 1st Sess. (July 25, 1984). “I would iike to preface my remarks by commenring that the global system -
of international communications satellites is a magnificent achievement of US. policy based on the
Cormmunications Sateilite Act of 19627 14,

. BAgreement relating to the Internarional Telecommunications Sarellite Crganization “INTELSAT” and
Operadng Agreement, February 12, 1973, 23 UST 4091, TLA.S. 7532 [hereinafrer cired as INTELSAT Agreement
and Operaring Agreement]. For informative insights on the definitive arrangements negotiations, see Colino.
The INTELSAT Defintive Arrangements; Ushering in a2 New Era in Sateflite Telecommunications, European
Broadcasting Union Legal and Administrative Series, Monograph No. 9 (1973); Mizrach, The INTELSAT Defnitive
Arrangements, 1], Space L. 129 (1973); Washburn, The International Telecommunications Satellite Organization:
International Cooperarion in Quter Space: A Symposium, Doc. No. 57, 92nd Cong., 1st Sess. 437 (1971}

sAny state which is 2 member of the International Telecommunication Union can accede to the [INTELSAT
Agreement and either sign or designare an entity to sign the Operating Agreement, thereby becoming a Signarofy
to INTELSAT. INTELSAT Agreement, Arr. XXIX, s#pra note 8. In the case of a non-member staze, access ©
and utilization of the INTELSAT space segment is obmined through application by the duly authorized
telecommunications entity of that state. Operating Agreement, Art. 14, 15, supra note 8.
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activities and concludes that while the approach adopted with the Satellite Act as to the
form of United States participarion in the global system was necessary and appropriate
for the development of commercial sacellite communications, it may not be 2 particularly
useful or appropriate model for future space commercialization activities.

1. The Comsat Model
A.  International Communications Facilities In the Early 1960's—The Setting

At the time of the debate and passage of the Satellite Act, international
communications consisted essentially of limited telephony, telegraphy and telex services.
Communications across the North Atlantic were transmitted either through underseas
cable or by high frequency radio. Cables were expensive and, although they provided
reasonable quality, communicarions were limited by the number of telephone circuits
in the cable and by the fact that the cables were essentially point-to-point facilities, High
frequency radio afforded service of sporadic reliability and low quality, since it was affected
by such natural phenomona as weather and sunspot activity. Nevertheless, the growing
post-war internarional economy created 2 demand for international communications, and
telephone calls often had to be booked in advance. The market condirions were, therefore,
appropriate for the introduction of a new technology which would not only provide greater
capacity and higher reliability and quality, bur would also afford the means by which
to route calls to many points, not just primarily between the countries at the opposite

_ends of the cable.

‘Within the United States, international communications services were furnished by
private companies operating as communications COMMON Cafriers subject to government
regulation. Long distance telephone service was the #e facfo monopoly of the American
Telephone and Telegraph Company (AT&T) and international telegraph, telex and leased
line services were provided by essentially four internationa) record carriers (IRC's)®0. The,
furnishing of inrernational communications service was regulated by the Federal
Communications Commission (FCC) and provided pursuanc to tariffs filed with the FCC1,
The rates of return (i.e. profits) which the carriers were permitted to earn were established
by the FCC. AT&T was 2 fifty percent owner of the trans-Atlantic submarine cable
facilities—the remainder owned by foreign interests’2. AT&I’s investment in the cable
was included as part of its overall rate base against which it was allowed to earn an FCC
regulated rate of return. Competition, to the extent it existed, was confined essentially
to the record carrier services (c.g. telegraph and telex), although their rates were largely
identical between the same two points.

w]TT World Cemmunications, Inc.; RCA Global Communications, Inc.; Western Union International,
Inc. {noz part of Western Union Telegraph Company, the US, domestic telegraphy and telex carrier); and Tropical
Radio and Telegraph Co. (now TRT Telecommunications Corp.) Tropical aiso provided refephony service between
the United Srates and Latin America, US. intetnational communications carriets are generally referred to as
international service carriers (1SC’s). WUI is now part of the MCI Corporation.

uSee generally, Title II of the Communicacions Act of 1934, 48 Stac. 1064 (codified as amended ar 47
US.C. §201-224 (1976)) (Tizle II) [hereinafter cited as Communications Act].

121n both cable and satellize rransmission facilities, governments mainzain joint ownership in international
facilities thereby extending their respective jurisdictions to whar is described as the theoretical mid-point of
the circuic. Hence, the concepe of 2 half circuit which is a two way channel extending to the theorerical midpoint
of the transmission facility and back.
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Overseas, communications services wete furnished (and for the most parr still are
today) by government-owned monopolies which in many cases were outgrowths of the
government-owned postal systems. As a result, communications services were viewed in
these countries as another service furnished by the government and competition was limited
essentially to the provision of equipment {e.g. telephones) to the government—not to
the individual consumers of communications. International standards and protocols for
exchanging communications traffic were (and are today) set by recommendations of
consuitative committee (CCI's) of the International Telecommunication Union (ITU)
in which the government monopolies generally represented their respective governments.

“The FCC represented the United States but relied considerably on the technical and
operational expertise of the carriers such as AT&L

In otder to facilitate international communications between two countries, its
communications entities entered into operating arrangements which established the
financial and operational terms pursuant to which they would exchange internarional
communicarions traffic in accordance with the ITU recommendations. These arrangements,
which could be as informal as the exchange of letters or telexes, specified the mode of
transmission i.e. the facilities to be used and the aumber of circuits to be established.
Except for the desirability of having diverse traffic routes (i.e. some circuits through cable
and some through other modes so as to better ensure reliability of service), the tendency
was to use those international facilities in which the particular parties had the greatest
investment. Hence, a preference for cables.

As a result, the international communications environment existing in the eartly 1960’
‘was highly structured and regulated. The introduction of the communications satellite
into this environment not only revolutionized international communications from the
consumers’ standpoint but significantly altered the institutional arrangements and policies
concerning the furnishing of such communications. In the United States, the catalyst
for change was the creation by national policy of 4 company dedicated to one mode of
transmission —satellites —and granted a lawful monopoly by Congress as the sole provider
of channels of communications into and out of the United States through a system of
communications satellites, which materialized as the INTELSAT global system. While
industty ably responded in providing the necessary technology to implement the global
system concept, its acceptance placed considerable strain on the regulatory and policy
making apparatus of government, resulting in compromises and artificial constraints which,
while satisfactory in the short run in enabling satellire communications to gain a necessary
foothold, failed to provide satisfactory long tetm solutions in a rapidly expanding market -
for international communications servicesi,

B.  The Creation of Comsat—Its Structure

Comsat, the United States participant in INTELSAT, is 2 publicly traded, for-profic
corporation with currently more than 60,000 shareholders, assets exceeding $1 billion
and shareholder equiry in excess of $500 million. Its form was largely the result of legislative
compromise berween establishing an entity owned and controlled solely by the Government
and one owned and controlled by AT&T and the other international carsiers. Inicially,

Binternational Telecommunication Conveadion, Aricle 11, Qctober 25, 1973, TLAS. 8572,

“For a discussion of the Governmentr refationships with Comsat, see Ganrt, US. Government-Indust’}
Relations and the Space-Based Technologies: The Comiat Exameple, tn INTERNATIONAL SECURITY DIMENSIONS
OF Spack 196 (Ra'anan and Pfaltzgraft, Jr., eds. 1984).
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fifty percent of the stock was set aside for and subscribed to by communications commeon
carriers’s. (AT&T owned approximately 29 percent). The other fifty percent was quickly
subscribed to by the public in what was then the largest initial public stock offering in
a stare-up veneure, This arrangement sought to give the carriets an investment opportunity
in the new technology, but not control, so as 1o afford the new entity the benefir of their
expertise. Subsequently the international carriers, including AT&T, all sold their stock
holdings in Comsatlé

The board of directors inirially consisted of six directors elected by the carrers, six
by the public shareholders and three appointed by the President of the Unired States
and confirmed by the Senate. However, ever since the [SC's sold their stock, all twelve
shareholder directors have been elected at large by all the sharcholders??. Furthermore,
no one shareholder or affiliated group of shareholders {other than carriers authorized
by the FCC) can by law own more than 10 percent of the stock of Comsat—an effective
measure against a merger or hostile takeover1s

As for government regulation, and in order to achieve the objectives of the Satellite
Act, the FCC was given powers in addition to those which it already possessed under
the Communications Act of 1934, as amiended 19 The Satellite Act mandated that Comsat
would be a communications common carrier regulated by the FCC.2¢ Among the powers
accorded the FCC was the power to:

grant appropriate authorizations for the construction and operation of each satellite terminal
station [ie. ¢arth station], either to the corporation [Comsat] of to one of more authorized
carriets of to the corporation [Comsat] 2nd one or more such carriers jointdy, as will best
serve the public interest, convenience, and necessity . . . , {And] without preference o
cither [Comsat or such carriers].2t

The President likewise was given certain authority with respect to Comsar, including the
fequirement to:

“exercise such supervision over relationships of [Comsat] with foreign governments or entities
or with international bodies as may be appropriate to assure thar such relationships shall -
be consistent with the national ineerest and foreign policy of the United States” 2

uSarellite Act §304(b) {(codified as amended at 47 US.C. §734(b) Supp. XTI 1984)).

A3 the result of restrictions placed upon AT&T in the Domesric Satellite Proceedings, AT&T disposed
of its ownership interest-in Comsat in 1973. Memorandum, Opinion and Order, 38 (EC.C. 2d 663, (1972).
The other major carriers had previously sold their holdings.

Sarellite Act §303(a) (codified 25 amended ar 47 US.C. §733(a) (Supp. XIII 1984)).

18Sacellice Acr §304(b)(3) (codified ar 47 US.C. §734(b)(3) (1976)). Pursuant to Article 502(c) of the Comsat
Arvicles of Incorporation, this percentage has been further reduced to five (5} percent.

1947 U.S,C. §§701-757 (1976). In the evenr application of provisions of the Sarellite Act are inconsistent
with application of provisions of the Communications Act, the provisions of the Satellite Act control. Sarellite
Act §401 {codified at 47 USC. §741 {1976)).

18arellite Act §401 (codified ar 47 US.C. §741 (1976)).

#8atellice Act §201(c)(7) (codified ar 47 US.C. §721(é)(7) (1976)). Thus, only communications commaon
carriers may own and operace U.S. earch starions that access the INTELSAT global system.

23azellite Act §201(a)(4) (codified 2c 47 US.C. §721(2)(4} (1976)). The form of this supervision with respect
1o meetings of the governing body of INTELSAT (Board of Governors) on which Comsat sits as the United
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In addition to owning the Unired States interest in the satellites comprising the global
systermn and owning and operating earth stations as determined by the FCC, Comsar is
authotized by the Satellite Act to furnish channels of communication

“to [the] United Stares communications common carriers and to other
authorized entiries, foreign and domestic."??

and

“to contract with authorized users, including the United Stares
Gdvernment, for the services of the . . . [global] system.”2

At the same time that Congress conferred on Comsar the broad mandate with respect
to what was to become the INTELSAT global system, it also placed a potential limit on
the extent of Comsat’s exclusivity by the following language in its Declaration of Policy
and Purpose:

It is not the intent of Congress by this Act to preclude the use of the
[global] communications satellite system for domestic communicarion
services where consistent with the provisions of this chapter »or fo
preclude the creation of additional communications satellite systems,
if required to meet unique governmental needs or #f orherwise reguired
in the national interest.?’ [Emphasis added.]

States representative has been the subject of much discussion and criticism. The process involves theee Government
agencies—the Department of State, the National Telecommunications and Information Agency and the FCC—
which review the Board agenda and proposed Comsat positions in advance of the mecting and issue instructions
to Comsat as regards the foreign policy implications for the United States. Comsat regards these instructions
25 binding and keeps in close contact with the Department of State as to developments during the Board meertings
2nd debriefs the agencies following the meeting. The critics seek greater participation in the process of formulating
these instructions and continue to urge that the Government place an “observer” in the meetings as pars of
the Cornsar delegation to see the instructions are faithfully carried our. The opponents cize the need ro maintain
secrecy in the development of the US. positions and the concern that 2 Government tepresentative present
in the Board meeting would be solicited for suppore by other delegarions and derracr from Comsar's starutory
role as 1.5, participant in INTELSAT. See gemerally, Comsat Study, 77 EC.C.2d 564 (1980).

28arellite Act §305(a)(2) (codified at 47 US.C. §735(a)}(2) (1976)).
uSarellite Acr §305(b)(4) (codified at 47 US.C. §735(b)(4) (1976)).

358arellite Act §102(d) (codified at 47 US.C. §701(d) (1976}). While the underscored language establishes
a porential limit to Comsat’s exclusivity, the language with respect to domestic communications services was
relied on by the FCC in authorizing Comsat to enter the U.S. domestic communications satellire business through
the eseablishment of a separate system, COMSTAR, leased to ATET, 2nd a5 a minoriey pamicipant in 2 multipurpos¢
domesric satellire system which evenrually became Sarellite Business Systems. See, Establishment of Domestic
Communications Satellite Faciliries by Non-Governmental Entities, Report and Order, 22 FC.C.2d 86 (1970)
(Annex C); Sareilics Business Systems, Memorandum, Opinion and Order, 62 EC.C.2d 997, recon. denied.
64 FC.C.2d 872 (1977), affd en banc 652 E2d 72 (DC. Cir. 1980).



1985 COMMERCIALIZATION OF SPACE—TWENTY YEARS OF EXPERIENCE 115

Thus, what emerged from the enactment of the Sarellite Act was
. a private, for profit, corporation,
e with a limired exclusive mandate and accompanying “franchise”,

¢ 1o establish, own and operate in conjunction with foreign governments or
entities a global system of commercial communications satellites,

* 1o construct and operate, itself or jointly with other U.S, carriers, as
authorized by the FCC, satellite earth stations within United States,

*  through which to furnish, as a common carrier, communications services
to authorized U.S. communications common carriers and other
authorized users, including the U.S. Government,

+  pursuant to regulation by the FCC and foreign policy supervision by the
Ptesident, '

*  in furtherance of national policies and purposes enunciated in the
Satellite Act.

Previously the U.S. communications carriers had been able 1o establish and utilize,
by mutual agreement with their foreign correspondents, international transmission facilities
through which o furnish international communications services to their US. customers,
subject only to applicable economic and technical regulation by che FCC. They were now
required in the case of this new technology to obtain the necessary communications capacity
by which to furnish such services to their customers from a government imposed
“middleman”, Comsat—a carriers’ carrier.2 In order to ensure that the carriers would fairly
utilize this new transmission medtum and not by-pass it in chetr own economic self-interest
by relying disproportionately on submarine cables, particularly on high density traffic
routes such as the North Atlantic, the FCC imposed various artificial constraines. One
of these allowed the carriers in setting their rates between given points to average their
transmission facilities costs between those points, thus eliminating any cost advantages
that satellites possessed over cables.?” Another required that new satellites and cable cireuits

A5 carriers’ carrier, Comsat provides under taciff sarellize capacity 1o international service carriers which,
in tarn, utilize this capacicy in furnishing communications services, such as relephone, elex and leased circuits,
to consumers of those services. The extent to which Comsar, as 2 matter of law and policy, can provide its services
directly to those consurmers, ie. to authorized users, in competition with the carriers has been the subject of
extensive FCC proceedings and is discussed larer in this article.

7 Authorized Entities and User, 4 FC.C.2d 421 (1966), recon. gmnted in part, 6 FCC.2d 593 (1967). The
FCC removed the requirement for composite rates in Modification of Authorized User Policy Reporr and Order,
90 FC.C.2d 1394 (1982), revd on other grounds, 725 F2d 732 (DC. Cir. 1984) {Authorized User II).
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be activated in rarios specified by the FCC.28 These policies—which all but eliminated
intermodal competition berween cables and satellites—were viewed as essential to ensure
viability and growth of the new satellize system.

C.  The Comsar Mode! —Issues of Implemeniation

While the obvious benefits offered by satellite communications— e.g., multiple access,
high quality, high reliability, instantaneous communicarions, including for the first time
the capability to furnish broadband communications services such as television and high
speed data—made it desirable for the carriers to utilize this new technology to meet their
customer demands, it also led to institutional tensions. The carriers, certain large users
and, to 2 lesser extent, Comsat were motivated to seek broader interpretations of their
respective institutional roles in the furnishing of satellite communications. This, for the

-most part, took the form of demands on the Government to modify the role of COMSAT,
through legislative, regulatory or policy changes, primarily in response to advances in
technology, changes in the markerplace and increased governmenrtal emphasis on

. deregulation of communications services.

Under traditional public principles, an entity such as an electric power company or
a local telephone company, in exchange for the grant of an exclusive geographic service
area franchise from the responsible government body, undertakes to provide service within
that area to 2Il customers on 2 non-discriminatory basis pursuant to reasonable terms
and conditions of service. These terms and conditions are subject to regulation by the
government and designed to earn for the utility a reasonable rate of remurn on its
investment. ln many respects the global system operations of Comsat fit this general mold
of 2 public uuhty, the ma]or difference being thar Comsat historically has acted as 2
wholesaler or “carrier’s cartier” of satellite communications capacity to the international
communications carriers, which, in turn, serve the end users.

What are these channels of comi'nunications and how are they utiized in, for example,
the transmission of international telephone calls from New York City to London? An overly
simplified description would be to imagine a two-way voice grade telephone circuit from -
New York City to the nearest general purpose U.S. earth station in Roaring Creek,
Pennsylvania. This terrestrial circuit is established, for example, by AT&T Communicarions,
an international service carrier, with apptoptiate interface in New York City to the local
circuits of the New York Telephone Company. At the earth station the tersestrial circuit
is electronically connected to a similar two-way voice grade half circuit which Comsar has
established between the earth station and an appropriate Atlantic Ocean Region Intelsat
satellite. In the sazellite it is electronically interfaced with a similar half circuit established
between the satellite and the earth station in England and from there to London by the
British telephone company (British Telecom), the UK participant in INTELSAT.

S

BSee ¢.g., Overseas Communicarions, 67 EC.C.2d 358 (1977) (balanced loading of avaitabie facilitics)
ITT Cable & Radio Inc-Puero Rico, 5 FC.C.2d 823 (1966), 7 FC.C.2d 957 (1967) (prescribed use formula rcqwﬂng :
catriers to activate equal numbers of circuirs in che new cable and through the new earth station). See Auchorize
User 11 90 EC.C.2d ar §§75-99, for a discussion of the FCC's reasons for deciding to gradually phase out th¢
fill requiremnents and for making permissive the compositing of rates.
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From an economic standpoint, Comsat, as the U.S. Signatory?® to INTELSAT, makes
capital investments in INTELSAT in proportion to its ownership share of INTELSAT—
presently approximately 23 percent. INTELSAT uses che capital to acquire and launch
the INTELSAT space segment.® It recoups irs investment plus a 14 percent return on
investment for its investors by “selling” allotments of communications capacity in the
satellite, The basic unit of allorment is a “haif circuit” which s that amount of bandwidth
capacity necessaty to establish a one-way voice grade channel from the earth sration to
the satellite and back to the earth station,—hence a two-way voice circuit on the US.
“side” of the satellite. Under the INTELSAT arrangements, allotments of capacity can
only be made, in the case of a member state such as the United States, to the Signatory
of that state.3! Thus, in the foregoing example of a telephone circuit from New York City
to London, Comsar establishes the two-way communications circuit between the US, earth
station and the satellite by purchasing a half circuit allotment from INTELSAT at the
current rate of $390 per month. (British Telecom makes 2 similar purchase of  half circuit
on its side of the satellite.) The $390 rate per half circuit allotment is designed to recoup
for INTELSAT its proportionate share of the INTELSAT operating costs and investment
amortization costs and contribute towards the 14 percent return target.?? To the extent
Comsat's proporrionate use of the INTELSAT satellite equals its percentage investment,
the transaction over time becomes a wash except for operating cost and the time value
of money. To recover these elements Comsar must include them, along with its other
operating and amortization costs, together with its FCC-allowed rate of rerurn on its rate
base investment, in detetmining its revenue requirement and, hence, the rate to its
customers for the satellite half citcuit. Currently Cormsat's rate for its leased voice grade
channel service —for both earth station and the space segment—is $1060 per month.»

1. Scope of Comsat's Role in International Satellite Communications—

A reading of the Sarellire Act, its history and the resulting INTELSAT agreements
suggests that Comsat's role in internacional satellite communications can be described
as encompassing (1) the ownership, operation and management of the U.S. share of 2
“communications satellite system'™ to use the language of the Satellite Act?*—, (2) when

29Signarory is the term used in the INTELSAT arrangements to denote the government agency or private
entiry designated by the government of a member state 10 be thar seate’s investor or “shareholder” in INTELSAT
and ro sign the Operaring Agreement and assume the rights and obligaions of a Signatory. INTELSAT Agreement,

An 1(g), swpra note 8.

#9The INTELSAT space segment consists of the satellites and associared ground relemerry, control and
command (TT&C) equipment, It does not include the communicacions earth stations which, instead, are owned
separaze from INTELSAT by the individual member states’ governments or private communications entities.
14, Art. Yh).

#0perating Agreement, Art. 13, suprz note 8.

2[4, Art. 8. The 14 percent return is realized by the signatory only if, and to che extent, its investment
exceeds irs use, in which case it is earning 14 percent on that part of its investment representing the capacity
utilized by another signatory or designated non-member user.

13 Comsar Tariff FCC No. 101, Gth Revised Page 19, Effective July 30, 1984.
#4Sareflire Act §303(2)1) (codified ar 47 US.C. §735(a)(1) (1976)).
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authorized by the FCC, the ownership and management of U.S. earth stations, (3) the
sale of communications capacity detived from the system to authorized US.
communications common carriers and other authorized users, and (4) the representation
of the United States in the INTELSAT Board of Governors and Meeting of Signatories.?s
As will be discussed below, if the FCC follows through on its previous proposals in the
remand of the Auzhorized User II proceeding currently before it, Comsat will have a
potentially broader, albeit non-exclusive, customer base for its services including large
government and corporate users. Furthermore, if Comsar so chooses, it may enter the
retail end-to-end international communications services business (e.g., high speed data).
In one sense, Authorized User II, in opening the policy door for Comsat to enter the
end services business, may prove pivotal to Comsat’s future viability given the other
developments in this field. Even the FCC, in Authorrzed User IT, reminded Cornsat thar
it may no longer have the luxury of remaining just a carriers’ carrier.3

@ As Defined by the FCC's Authorized User Policy

The Satellite Act authorized Comsat to furnish channels of communications to
“United States communications common carriers and to other authorized entities” and
“to contract with authorized users, including the United States Government” for the
services of the global system.?” When Comsat filed its firse tariff in May 19635, which offered
services only to communications common carriets, it informed the FCC that it stood ready
to provide service to any other entities which the FCC authorized to receive service from
Comsat. While the Satellite Act specifies’® that the term “communications common carrier”
shall have the same meaning as the term “commeon carrier” in the Communications Act
of 1934, a5 amended.?® nowhere is the term “authorized entities” or “authorized users”
defined. The task was left to the FCC which has sought to define the concept of an
“authorized user” more on policy than strictly legal grounds.

#The Board of Governots is the governing body of INTELSAT meeting art least four tmes 2 year and
responsible for the establishmenr and operation of the space segmene. Its composition is for the most part
derermined on the basis of investment, and decisions on substantive marters are taken by weighred voting based
on investment unless all the Governors, less no more than four, are in favor of a decision in which case the
decision carries without weighred voting. INTELSAT Agreement, Arr. I, X, supra note 8. The Meering of
Signatorics, meets once 2 year and can be compared to an annual stockholders meeting of 2 corporarion with
limited powers, /4., Arr. VIIL

3890 EC.C.2d 1394, 1422 (1982). “74. We also observe that Comsat, in stating thar ir is unlikely to enter
the switched-services market and that any benefit from its entry would be “minimal,” is departing from a position
which it has advocated in the past, At the tme of our 1966 Axzhorized User proceeding, Comsae artached
a grear deal of importance to the zbility 10 market its innovations to potential users, Moreover, Comsat has
on a number of occasions eagerly sought precisely the broadened authority in which it now disavows inzerest.
Comsar's reluctance in this proceeding may arise from a desire not to upser existing institutional arrangements,
including a comfortable monopoly as supplier of satellite facilities with a guaranceed share of overseas cireuits,
for the vagaries of the competitive markee. We expect thar, as a result of our earlicr decisions and those raken
today, Comsat increasingly will be subjected to marker pressures. In this changing environment where Comsat's
monopely position is less firm, it may become more interested in providing new services in competicive markets.”

37Sarellite Act §305 (codified at 47 US.C. §735 {1976)).
#8arellite Act §103(7) (codifted at 47 U.S.C. §702(7) (1976)).

47 USC. §153(h) (1976).
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As can be seen, in view of the fact that Comsar wholesales capacity to the international
service carriers which then retail it to the end users, to the extent Comsat can sell its
capacity to a broader market and thereby by-pass the carriers, it is competing with them.
Comsat is required by the Satellite Act to sell its capacity on a non-discriminatory basis
under cariff, at the same rate to all buyers for the same service % Any difference in rates
must be cost-justified. But most importantly, even if Comsat could sell service directly
to the end users, it would be selling them only a part of the service (i.e. a circuit berween
the earth station and the satellite). The end usser would have to make its own arrangements
to get to the earth station and for the foreign circuirs. As a consequence, Comsat would
not as a practical matter be competing with the carriers except, perhaps, as regards the
largest users. These large customers (e.g. ARINC, the Federal Government), which could
arrange for their own terrestrial communications links to the carth station and for foreign
cireuits, could therefore buy large amounts of capacity “wholesale” from Comsart at the
same rate Comsat charges the ISC’s, thereby avoiding having to pay the ISC markup.

The international record carriers, however, successfully took the position originally
that Comsat’s sale of leased private line satellite circuits to large users would severely
undercut the carriers’ business, which was heavily dependent on revenues from leased
circuits, and thereby jeopardize the growth of the telex services and other non-leased
services. To avoid this result, the FCC, in 1966, determined thatr while, as a matter of
faw, Comsat was not barred from providing its services directly to non-cartier entities,
such could only be done as a matter of policy in “unique or exceptional circumstances.*#
Although, in general, this decision remains in effect today;42 the FCC has under active
consideration in its Awsborized User II proceeding a revision of the policy to (1) require
Comsat to furnish services to entities othet than common carriers directly at che earth
stations and (2) permit it to provide end-to-end services to such entities through a fully
separated subsidiary.43

b As Defined by the FCC's Direct Access Proceeding
Since the implementarion of this new Awtborized User II policy would place Comsat

in competition of sorts with the ISC’s in furnishing international communications services,
the FCC on the date that it announced Awzborized User II, and as patr of a general re-

“0Gaeellite Act §201(c)(2), 40t (codified ar 47 US.C. §721c)(2), 741 (1976)).

“Authorized Enticies and Users, 4 EC.C.2d 421 (1966), reconsid. granted in part, 6 FC.C.2d 593 (1967).
{Authorized User I).

4n 1978, upon applicarion by the Spanish International Nerwork (SIN) for auchorized user status in
connection with its Spanish language telecasts, the FCC rather than grant an exception 1o Awthorzed User
I waived that policy and designated SIN an auchorized user, Spanish Inzernational Network, 70 FC.C.2d 2127
(1978} (SIN I}, and in 1980 permiteed Comsat to provide service at its earth stations directly to SIN 2nd other
television nerworks, Communicarions Sacellite Corporaton 76 EC.C.2d 5 (1980) (SIN II), and to revise its tariff
to include the offering of the new service. Communications Saeellite Corporacion 79 FC.C.2d 562 (1980) (SIN
IIT). All three decisions were subsequently afficmed s#4 nom, ITT World Communications, Inc. v. FCC, 725
F2d 732 (D.C. Cir. 1984).

4Authorized User II, 90 EC.C.2d 1394 (1982), vacated and remanded sub nom, ITT World Communications,
Inc. v. FCC, supra note 42. The court in considering Autborized User IT and afrer holding that the Satellite
Act gives the FCC broad discretion to designace non-cattiers as authorized usess, found char the FCC had abused
its discrerion by failing to consider adequarely cerrain relevant factors prior to implementing Ausborized Urer
L Accordingly, the court vacated and remanded Autborized User I to the FCC for further proceedings. The
decision of the FCC on remand is presently pending.
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examination of its policies concerning Comsat, initiated a Notice of Inquiry (NOI) looking
towards some form of direct economic involvernent by the ISC's in the ownership of satellite
capacity.# This it was believed would readjust the “playing field” to a level state by
permitting the ISC's to gain access to the INTELSAT capacity, albeit through Comsat,
on an equivalent economic basis with Comsat. Specifically, the FCC asked for comments
whether the existing tariff arrangements under which the ISC’s acquired capacity on a

. non-capitalized lease basis should be modified to permit acquisition on a capitalized lease
basis or as an investment, such as an indefeasible right of use%s, in Comsat's share of the
INTELSAT satellite capacity.

After considering the comments, filed in response to the Direct Aceess NOI, the
FCC decided not to implement its proposals. It concluded that the benefits did not
substantially outweight the adverse results which the FCC found were likely to attend
the adoption and implementation of direct access.#¢ The Commission found that any
form of direct economic access would likely not reduce the space segment costs significantdly
but, instead, the most likely outcome would be a dividing of costs between Comsat and
the ISC's with very little to be gained by way of increased efficiency. Moreover, the FCC
expressed concern that AT&T’s economic participation in INTELSAT investrnent decisions
would adversely impact intermodal competition berween satellite and cable given the
fact of AT&I"s large investment in cable facilities and large use of the satellite system.

Although the ISC's had not gained direct economic access to INTELSAT satellice
capacity on the same economic conditions as Comsat, the FCC did propose in the
companion Earth Station Ownership Notice of Proposed Rule Making Proceeding#7 that
Comsat unbundle its service and offer irs customets a space segment-only tariff for satellite .
capacity which the customer could then derive through a non-Comsat earth station.*®
This unbundling of the Comsat setvice coupled with the advances made in earth station
technology openied the way for 2 proliferation of smaller earth stations offering more unique
forms of service to customers at various locations than had been traditionally offered
through the large general purpose earth stations. Even so, Comsat retained its economic
exclusivity with respect to the space segment for international satellite communicsations—
of so it appeared. '

¢  As Defined by the FCC's Earth Station Qunership Policy

The Satellite Act empowers Comsat to “own and operate satellite terminal stations
[i.e. earth stations] when licensed by the [FCC]"4¢ The FCC, as one of its specific
responsibilities under the Satellite Act is required to grant authorizations and licenses

=

“INTELSAT Sateflite Facilities, Notice of Inquiry, 90 EC.C.2d 1446 (1982) (Direct Access NOI).

4 An indefeasible right of use is a capital investment interest in a transmission facitity in which the holder
does not obtain tights in management or control of the faciliry. 12, ar §18 n. 28. The holder, hawever, is permitted
to place this investment in its rare base and earn a reruen on ir, thus providing it with an economic interest
in the facility. The concept was invented by the FCC to permic the IRC's to have an inveszment inrerest in
the Transatlantic TAT4 cable facilities.

46Report and Order, INTELSAT Sarellite Facilivies, 97 FCC 2d 296 (1984). V{Di:ect Access Decision)

4TNotice of Propased Rule Mzking, Ownesship and Operations of Earth Seations, 97 FCC 2d 444 (1984).

88arellire Act §305(2)(3} (codified ar 47 U.S.C. §735(a}3} (1976)).

®Satellite Act §201(cX7) {codified ar 47 USC. §721(cX7) (1976)).
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for the construction and operation of earth stations to Comsat, or to one or more authorized
carriets or to Comsat and one or mote such carriers, jointly,’ The initial U.S. earth station
was constructed by AT&T at Andover, Maine, prior to the creation of INTELSAT for use
with its experimental TELSTAR satellite. Comsat subsequently acquired the use of this
facility to operate with the first INTELSAT satellite, Early Bird. In 1966, the FCC
established its first earth station ownership policy pursuant to which the U.S. earth stations
working with the INTELSAT satellites were owned jointly by Comsat and the ISC's.5t In
April 1982, the FCC initiated a Notice of Inquiry (NOI)*? to determine whether this
1966 policy continued to serve the public interest and suggested a possible distinction
berween the general purpose earth station with which all 1SC’s interconnect to provide
international switched and private line services to the public and specialized stations
designed to meet the private line needs of a dedicated user or group of users, the latter
being of a type that custornatily would be located on or near the dedicated user(s) premises.

Comments were received from various interested parties, including a proposal by
Comsat to restructure the existing ownership and operating arrangements by dissolving
the ESOC arrangement and converting the ESQOC stations into “wholesale/retail
combination stations”, in which Comsat’s wholesale operations would be located in the
same facility with the carriers retail operations. In June 1983, INTELSAT announced the
introduction of 2 major new service, INTELSAT Business Services (IBS), which would enable
the authorized carriers o establish for their customers dedicated international
communications networks employing customer premised earth stations to furnish all types
of digital communications services such as video conferencing, facsimile and high speed
data, Comsat, subsequently obtained from the FCC authority to furnish the new service
to its U.S. carrier customers and to constnict and operate special earth station facilities.’s
Other carriers also obtained authority to construct similar specialized stations through
which to offer the IBS service.’ _

These significant developments reflected the major advances that had been made
in earth station technology and the customer demand for more flexible satellite service
offerings to meet their rapidly expanding communications requitements. The FCC took
note of these developments and tentatively concluded that significant benefits would flow
from a liberalization of its earth station ownership policy. This policy, having served its
purpose as a conservative policy imposing stability during the infancy of INTELSAT, had
outlived its usefulness now that INTELSAT had evolved into a mature and financially
viable organization. A new policy which stressed the benefit to users while continuing
to recognize the U.S. commitment to a mature INTELSAT was now required.

*Q0wnership and Operation of Earth Stations, 5 EC.C.2d 812 (1966). The ownership is manifested by an
agreement establishing separate consortia for earth starions in the continential United Seates, Hawaii and Guam
with Comsar owning 50 percent and the I3C's owning the remaining 50 percent in approximate propoition
to their respective use as projected in 1966. An Earth Station Ownership Commirtee created by the Agreement
oversees the operation of these stations which are made available o Comsat to enable it to furnish irs
communications channels under rariff ro the authorized carriers and users. Comsat, in tum pays a rental to
the carriers for its use of their share of the investment in the stations. Ses, Notice of Proposed Rule Making,
Ownership and Operation of Earth Srations, 97 FCC 2d 444 (1984).

190 FC.LC.2d 1458 (1982).
2Notice of Proposed Rule Making, suprs note 51
3Communications Satellite Corporation, FCC 84-124, 126 (Apsil 11, 1984).

*E.g., Internacional Relay, Inc., FCC 84-125 {April 13, 1984).
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Accordingly, the FCC proposed a policy which (1) would permit— but not require —
existing earth starions o continue to be jointly owned and (2) would allow new earch
stations to be individually owned by Comsat or by authorized carriers including new
entrants.” In order to implement this policy of independent ownership, the FCC required
Comsat to untbundle its service offering and file a cost-based rariff solely for space segment
capacity which the independent earth stations owner could purchase for use in providing
its customers service through its station.*$ This tentative policy was designed to promote
within the United States intra-modal comperition for international communications
satellite services in much the same vein as the FCC's Awtborized User IT policy was designed
to promote intermodal competition berween satellites and cables. Instead of the various
institutional classifications of earth stations proposed in the earlier NOI, the FCC decided
to employ a more practical classification scheme based upon prevalent technology (i.e.
IBS, television and muiti-purpose carth stations) as the basis for evaluating future earth
station applications under a list of critetia which were ser out in the NPRM for further
public comment.’” Thus, the FCC tentatively concluded after 18 years of a conservarive
carth station ownership policy designed primarily to facilitate the orderly maruring of
INTELSAT—and, which, had concomittantly provided security for Comsat— chat the future
viability of INTELSAT and the interests of the users in competitive international
communications services could be mutually achieved through a greatly 11beralxzed earth
station ownership policy.

& As defined by the FCC's Transborder Services Decision

With the advent of Canadian and U.S. domestic communicarion satellites, the growth
of the cable TV industry and the reduction in cost and size of television receive-only
(TVRQ) earth stations, it was not long before various applications were submitted to the
FCC to (1) receive TV signals from Canadian satellites,’® (2) transmit communications
to Canada via U.S. domestic satellites® (3} and transmit television signals to Caribbean
and Central American countries using U.S. domestic satellites.’?.> The applicants argued
that in the case of television programming, they were not creating additional programming
but would merely be furnishing to additional points the programming that was a/ready
on the satellite either for distribution to Canadian or US. television or cable stations.
To pur the same programs through INTELSAT for transborder distribution, they argued,
would be inefficient and costly, assuming they could get capacity ont INTELSAT sateilites.
Further, as to US.-Canada traffic, they contended that INTELSAT had never provided
services berween the two countries— instead expensive and inefficient terrestrial means
were used theretofor. Comsat opposed most of the applications asserting, as a major basis,

$5Notice of Proposed Rulemaking, suprs note 50, at §27.
selbid, '
3704, at §32.

38E. g, 220 Television, Inc. (File No. 318 DSE-ML-78} to permit the reception by z television staﬁon ficensee
in St. Louis, Mo. of television station signals from TELESAT Canada's ANIK I and II sacellites.

9E. g, RCA Americom Communications, Inc. (File No. W-P.C-1719) to add various new receive points
in Canada for signals transmiteed chrough its SATCOM U.S. domestic satellites.

&F o, Southern Satellite Systems, Inc. (File No. I-P-C-44) to extend its domestic television programming
services to the Cayman Istands, BWI via a US. domestic satellire.
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its exclusivity under the Satellite Act and the United Scates commitment to the single
global system for international public telecommunications services.

After obtaining guidance from the Executive Branch as to foreign policy and national
interest considerations®, the FCC found that the public interest would be setved by a
grant of the applications subject to certain conditions which included prior coordination
with INTELSAT under Article XIV of the INTELSAT Agreement.®2 In a seminal decision,
the FCC decided that the use of domestic satellite facilities for the limited purpose of
furnishing international public telecommunications services of the type sought in the
applications did not contravene the Satellite Act, the INTELSAT Agreement or U.S.
international telecommunications policies.

“QOn balance, the-operational difficuities, increased costs of facilities and
services, and spectrum inefficiencies make use of the global system
impractical when compared to the alternative utilization of domestic
satellite facilities. We find that in parricular cases such as these where
the United States has discharged its treaty obligations to INTELSAT,
and has obtained the concurrence of the appropriate foreign
governmental authorities, the Commission may permit receive-only earth
station operators to receive the authorized signals of non-U.S. domestic
satellite facilities, and may authorize United States [domestic satellice]
carriets to provide service to transborder locations.”s3

Although ostensibly confined to use of domestic satellite facilities, this decision served
as 2 major prelude for a frontal atrack on the concept of the single global system and
Comsar’s exclusivity under the Satellite Act. :

81 errer dated July 23, 1981, from Undersecrerary of Scate James L. Buckley ro FCC Chairman Mark Fowler

{the Buckley Letter]. Copy appears as Appendix A to FCC's Transborder Services decision, footnote 62, fnfra.
After seciting thae the “foundation of our international communications satellite policy includes the concept
of a global system to which all nations can have non-discriminatory access”, Secretary Buckley noted thar che
INTELSAT Agreement recognizes that members may choose to rely on separate sarellite syscems to meet there
internaticnal public telecomrmunications service requirements under cerrain conditions.

Certain exceptional citcumsrances may exist where it would be in the interest of the United

States to use domestic satellites for public incernational telecommunications with nearby

countties. One such case would be where the global system couid not provide the service

requited, Another case would be whese the service planned would be clearly uneconomical

or impractical using the INTELSAT system. In such cases, the United Srares commitment

to the global system would nor preclude reliance on domestic satellite facilities. [Buckley

ferter, p. 2]

The lerter suggcstcd certain consultarion aad coordination procedures in the event the FCC decided o

authorize the applications, bur cautioned thar service would nor be inaugurared unless:

“(a) the proposal not to utlize the INTELSAT space segment receives a favorable

recommendation in the INTELSAT Assembly (for these purposes a favorable

recommendation requires a ewo-thirds favorable vote); or

(b) such proposal is supported by the U.S. Government and both the US. and the foreign

governmental authoritics concerned, in the absence of a favorable recommendation by

the Assembly, consider in good faith that the obligations under Article XIV have been

met. [Buckley letter, p. 3]

67Transhorder Sarellite Video Services, 88 FC.C.2d 258 (1981) (Transborder Services),

814, ar §52.
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2. The Extent of Comsat’s Exclusiviry in International Satellite Communscations

As change through technological and regulatory means was being imposed on the
role of Comsat domestically in international satellite communications through the
INTELSAT global system, a challenge was mounted within the private sector to the concept
of INTELSAT temaining the single global system. In 1983, an application was filed with
the FCC by Orion Satellite Corporation for authority to establish and operate 2 private
satellite system over the Atlantic to serve customers on the high density North Adanric -
corridor.% The applicant proposed to sell or lease the sarellite transponders to high volume
users which would use them as part of their respective worldwide company networks. Orion
contended that the types of communications services these customers desired were not
being offered through the INTELSAT system and, thercfore, theit system would serve
the national interest by meeting these demands and should be authorized under the
“additional systems” exception of Section 102(d) of the Satellite Act. Furthermore, Orion
maintained that as a private system it would not be offering “public telecommunications
services” as defined under the INTELSAT Agreement and, therefore, only technical
coordination would be required with INTELSAT under Article XIV and not economic
coordination.%’ _

Orion's application was followed by four othersss and a fifth which was subsequently
withdrawn.s” These applications,— because, with one exception, they seek to compete
with INTELSAT, on its major and most lucrative eraffic route, the Normh Atlaatic roure,—
have presented the 1.8. Government with the most serious international communications
legal and policy issues since the enactment of the Satellite Act. On the one hand, the
United States as the principal architect of INTELSAT—one of the major triumphs in United
States’ foreign policy of the past twenty years—is being unanimousiy urged by the other
member states of INTELSAT not to take any action which would injure the organization.
The smaller countries have especially benefited from the services of INTELSAT which
has interconnected them to the world community at the same price per circuit as paid

s Application of Orion Satellice Corp., File No. CSS5:83-002-P (filed Mar. 11, 1983).

&Jd, at I.7. Ses INTELSAT Agreement, Arr. XIV, supra note 8. If a person within rthe jurisdiction of
a Party 1o the INTELSAT Agreement proposes to establish, acquire or utilize space segmene facilities separate
from the INTELSAT space segrnent they must undertake a rechnical coordination of those facilities with INTELSAT.
Furthermare, under Article XIV(d), if the separate facilities are for the purposes of meeting “international public
telecommunications services” requirement then there muse also be an economic coordination with INTELSAT
including finding and recommendations by INTELSAT's Assembly of Parties as to whether the use of the separate
facilities to meet such requirements will cause “significant econemic harm” ro INTELSAT and “prejudice the
establishment of direct communications links through the INTELSAT space segment among all the parricipants.”
Otion mainrains thar since its service will not be available to the public it is not offering an internattonal public
telecommunications service and, therefore, no economic coordination is required. /4.

#Apolication of International Sacellite, Inc., File No, C55-83-004-P(LA} (filed August 12, 1983); Applicarion
of RCA Americom for madificarion of authority, File No. 509-DSS-MP-84 (filed Feb. 13, 1984); Application
of Cygnus Satellite Corp., File No. C55-84-002-P(LA) (filed Mar. 7, 1984); Application of Fan"American Sarellite
Corp., File No. C8G-84-004-P/L (filed June 4, 1984).

&7 Application of Systernarics General Corp., File No. C55-84-005-P(LA) (filed June 12, 1984).
$Pan American Satellite Corp. (PANAMSAT) propose to provide boch video and audio services berween

the US. and Larin America as well as domestic tansenission service in che Caribbean Basin and South America—2
Western Hemisphete Satellite system, Sec Application of Pan American Satellite Corp., supra note 66.
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by the major developed nations.®® The United States has enjoyed a position of respect
in its leadership role in the organization. U.S. industry has benefited substantially in the
several billions of dollars of contracts awarded by INTELSAT.7 While there do exist several
regional systems outside of INTELSAT, these generally were envisioned at the time the
INTELSAT agreements wete negotiated and were taken into account in INTELSAT
planning. Furthermore, they have been coordinared with INTELSAT under Arricle XIV(d)
and found not to threaten “significant economic harm” ro INTELSAT.

Opposing this argument for a sustained commitiment to the concept of a single
global system, is the current United States policy favoring deregulation and reliance on
competitive marketplace forces in the provision of telecommunications facilities and
services. Extensive deregulation having occurred in the U.S. domestic satellite services
market,”* the proponents of deregulation and competition, both in government and
industty, were prepared to pursue similar goals internationally,

From all signs, however, little serious consideration or planning was given to the fact
that although the technology existed, politically the United States cannot accomplish
these goals withour the agreement and assistance of the foreign governments involved.?2
Historically, the international submarine cable facilities have been jointly owned by the
countries using those facilities, regardless of whether that ownership was public or private,
This concept was recognized early on as essential to the successful development of the
global satellite system.™ Foreign governments were offered ownership in the satellite
facilities. In facr, with its invesument-equals-use principle, INTELSAT resembles an
international cooperative association among the governments involved to establish and
operate the cenrral “relay” facility (i.e. the satellites). This “relay” facility is essential for
communicaring transoceanically in the high quality, microwave frequency bands, since
signals at these higher frequencies travel in a straight line and do not reflect off the
ionosphere as do ordinary radio broadcast signals.

Many, if not most of the members of INTELSAT appear to view international
communications as a means of facilitating economic growth and commerce tather than
an end in itself. Therefore, the amount of opposition that has been leveled against these
proposed separate systems should come as no surprise.

SINTELSAT averages its cost of service since, pussuant to Article V(d) of the INTELSAT Agteement, it
may not discriminate among users in the charges for the same type of service. Thus, the half ciscuir charpe
of $390 per month applies equatly to use with Adanrtic Ocean, Pacific Ocean and Indian Ocean region sazellites.
See INTELSAT Agreement, Arr. V, supra note 8.

Mintelsat has procured six major series of saeellites during its 20 years. The prime contractor of each of
these has been 2 U.S. contractor although a portion of the subcontract work in most cases has been performed
inrernacionally, primazily by European or Canadian companies.

NSee e.g, Fifth Reporr and Order, Competitive Common Carriers, Dk 79-252 (August 9, 1984).

2Qne recent study is helpful in focusing the issues and suggesting thar 2 less confronrational approach
would be to negotiate first with the foreign governments concerning separare satellite systems and then license
U.S. entitics on the basis of the ourcome of those negotiations. Rein e @4 Implementation of 2 U.S. “Free
Enury” Initiative for Transatlantic Sarellice Facilities; Problems, Pirfalls and Possibilities (July 3, 1983). See also,
Gante, International Sarellite Communications—Some Current Iisues, American Bar Associavion, Forum
Commirres on Air and Space Law, Second Annual Forum, November 1, 1984,

3%t example, the Satellite Act contemplated ownership of the “communications satellite system” in
conjunction with “foreign governments or business entities”. Satellite Act §305(a}(1) (codified at 47 US.C.

§735(a)(1) (1976)).
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The Government must now decide whether (1) to adhere 1o the concepr of a single
global system, or (2) to permit the establishment of facilities parallel to INTELSAT along
its most lucrative traffic route. If it decides in favor of the latter, it will have further reversed
the policies of the past twenty years with respect to the role of Comsat whose exclusivity
in international satellite communications is tied to the INTELSAT global system. The
18C’s would then have means involving, pethaps, greater economic participation on their
part by which to furnish communications services via satellite without having to deal with
Comsat.

The applicants for separare systems tely principally on two major arguments to
distinguish their proposed services from those constituting what they contend o be the
limits of Comsart’s exclusivity. First, they contend that their systerns by providing services
which they believe INTELSAT does not and/or cannot reasonably offer, will be meeting
a “parional interest” requirement, and thetefore, should come within the Sectin 102(d)
exception of the Satellite Act, for additional systems required in the national interest.7
Second, the assertion is made that by offering to sell or lease on long term bases satellite
transpondess to private users for their internal communications purposes, they are not
furnishing “public telecommunications services” and, thetefore, are not in economic
competition with INTELSAT within the terms of Article XIV(d) of the INTELSAT
Agreement,

a.  Section 102(d) of the Satellite Act as @ Limit on Comsat's Exclusivity

Although the applicants for separate systems all point to the Section 102(d)
“additional systems” language, that subsection must be read in the context of the entire
Section 102 in which Congress declared the United States policy with respect tw
international satellite cormmunications. Read in that concext, subsection (d) appears as
no more than a narrow exception to the otherwise broad policy endorsernent of a global
sarellite system, so as not to preclude the creation of additional systems should they be
required in the national interest. Several important factors and issues emerge from such
a reading of the language. .

First, the language imposes the broader “national interest” test rather than the
standard FCC criteriz of the “public interest, convenience and necessity™7* Second, 2
successful applicant would have to demonstrate not only that the grant of its application
would serve the national interest, but that it was reguired by the national interest—a
more stringent requirement. Thus, for example, a court might reasonably conclude that
the crearion of competitive conditions which may serve to further a national policy of
promoting competition would not, standing alone, be a sufficient showing in support
of an additional system under Section 102(d). The primary purpose of the Satellite Act
is not to maintain and strengthen competition; rather, the Act was intended to esrablish
and operate an efficient global communications system for the benefit of the general
public.’78

“Sarellite Ace §102(d) (codified at 47 U.S.C. §701d) (1976)).
7sCommunications Act §309 (codified at 47 US.C. §309 {1976)).
SITT World Communicarions, Inc. v. FCC, 725 E2d 732, 747 0. 33 {DC. Cir. 1984), {“The primary purpose

of the Satellite Acz is not to maintzin and strengthen competition; rather, the Act was intended to establish
and operate an efficient global communications system for the benefir of the general public™)
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Third, since the same term “communications satellite system” is used in Section 102(d)
as elsewhere in the Satellire Act, an applicaat for a separate system should be required
to demonstrate that its system fits the definition of this term as contained in Section
103(1) of the Sarellite Act: The term ‘communications sazellite system’ refers to 2 system
of communications satellites in space whose purpose is to relay telecommunications
information between satellite terminal stations, . ... "7’

The term “satellite terminal station” is itself defined in Section 103(3) as 2 complex
of communications equipment located on the earth’s surface and “operationally connected
with one or more terrestrial communications systems.'” The term—terrestrial
communicarions systems — however, is not defined in the Sarellite Act, thus leaving open
the question of whether an “additional communications satellite systern” to provide
international private network services through customer premised earth stations would
come within the language of the term “satellite terminal station.”?? If it does, the inquiry
continues. On the other hand, if it does not, then a limit would appear to have been
estzblished as to Comsat’s exclusivity; namely, service through a satellite system
interconnected by means of satellite terminal stations to the terrestrial public network.

'Fourth, who is empowered to authotize an additional system? The Congress? The
FCC? The President? How do the policy objectives set forth in the Satellite Act and the
special provisions with fespect to the President in Section 201(a) and the FCC in Section
201(c) apply or relate, if at all, to an additional system? These and other questions are
not answered in the Satellite Act.® However, their importance and the magnitude of the
foreign policy issues involved suggest the need for congressional legislation to reformulate
U.S. policy and to make consequent changes in U.S. institutional structures if, indeed,
there is to be 2 change in the United States policy towards a single global system.
Specifically, any such legislation should declare the new policy (assuming there is to be
a change), the relationship of additional systems with the present global system and the
role of Comsat. The Satellite Act merely states that in limited circumstances there could
be additional systems. It does not state who is to authorize these systems — only thac they
must be required in the national interest. Elsewhere, in Section 301 of the Satellite Act
Congress expressly reserved to itself the right to appeal, alter, or amend the Sarellite Act

m8atetlite Act §103(1) (codified at 47 US.C. §702(3) (1976)).
1aSaretlite Act §103(3) (codificd ar 47 US.C. §702(3) (1976)).

79Specifically, can customer premised earth stations be considered operationally connected to rerrestrial
communications systems? The proponents of additional satellite systems would presumably argue that they
are not, bur instead are interconnected with private company networks, for example, the inera-premises PBX,
which are differenc from the telephone companys’ terrestriai systems used to furnish common carrier service
to the pubiic at farge. The opponents of additional systems might argue thac the Satellite Act must be construed
as a living document and, therefore, the definition of satellite terminal station must be viewed in the context
of industry developments. Customer-premised earth srations connecting via sarellite multinarional companies’
privare communications nerworks to local premises PBXs was probably not envisiaged in 1962. Nevertheless,
the growth in communicaticns technofogy, it can be atgued, has made this incra-office PBX as much a terrestsial
communications system 4s che [arge microwave and cable systems operated by telephone companies.

sFor example, should the President supervise the negotiations of an “additional syscem” operator with
foreign governments and internarional bodies in respeert to marters of foreign policy? Likewise, should an “addirional
system” operator by required to extend service to foreign points other than those it wishes o serve? In other
words, is the “addirional system” operaror to be free of the regulatory restraings imposed by the Satellite Act
on Comsat and, hence on the services available w U.S. customers through the INTELSAT system? Such 2 dichotomy
of regulation could undermine the viability of the global systern —2 resuls, it is submitted — o2 in #he national
inserest,
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at any time.® In fact, the Satellite Act bill (HR 11040) in the version passed by the House
of Representatives on May 3, 1962, reserved #o the Congress, in Section 102(d), the right
to provide for additional systems if required in the national interest. The reservation
language was added by amendment to the bill during the floor debate on May 2, 1962,
by Representative Harris who explained that his amendment, which had been suggested
by the Speaker of the House, was intended to state in a positive manner the intent of
Congress (“The Congtess reserves . . . ") rather than in a negative fashion (“It is not the
intent of Congress by this Act . . . to preclude . . .. ")%2

When HR 11040 was introduced i the Senate the language of the entire House-
passed version of the Satellite Act was stricken and the Senate version (S 2814) substiruted.s
Although the Senate does not appear to have specifically addressed the Harris amendment,
Senator Church commented ditectly, in a Committee report, as to the purpose behind
Section 102(d); :

“The wisdom of this last clause ‘or if otherwise required in the national
interest’ is perfectly apparent. ¥z cannot now foretell how well the
corporate instrumentality established by this act will serve the needs
of our people. If it should develop that the rates charged are too high,
or the service too limited, so that the system s failing to extend to the
American people the maximum benefits of the new technology, or if
the Government's use of the system for, say, Voice of America broadcasts
to cerrain other parts of the world proves excessively expensive for our
taxpayers, then certainly this enabling legislation should not preclude
the establishment of alternative systems, whether under private or public
management. And just as certainly is that gateway meant to be kept
open, in case we should ever need to use it, by the language fof Section
102(d)]."* [Emphasis added].

In the legislative scheme, Congress had determined to proceed with a global system
on the basis of the United States’ participant being a private entity. Unable, however,
to predict the future success or conduct of this entity, Senator Church believed it prudent
for Congress to reserve the right to alter this legislative scheme to accomimodate additional
systems where required in the national interest. Given the totality of the circumstances,
2 good case is made that Congress should address the issues certainly as 2 matter of national
policy if not as a matter reserved to it exclusively by law. :

b The Scope of INTELSAT “Public I'élecommummtzom .S‘emzce:” As @ Limit
Comsat’s Exclusivity

An analysxs as to the scope of Comsat's exclusivity with respect to international satellite

communications services must consider the scope of the global system's underraking. The
INTELSAT Agreement states as the prime objective” of INTELSAT, “the provision, on

n8atellite Act §301 {codified ar 47 US.C. §731 (1976)).
82108 Cong. Rec. 7523-24 (1962).
8314, at 10649,

#5, REP. No. 1873, suprz, note 2, reprinted in 1962 U.S. Cope CoNG. & AD. NEws 2327.
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a commercial basis, of the space segment required for international public
telecommunications services of high quality and reliability to be available on 2 non-
discriminatory basis to all areas of the world."s

The term “public relecommunications services”, defined in the INTELSAT Agreement:

means fixed or mobile telecommunications services which can be
provided by satellite and which are available for use by the public, such
as telephony, telegraphy, relex, fascimile, dara transmissions, transmission
of radio and television programs between approved earth stations having
access to the INTELSAT space segment for further transmission to the
public, and leased circuirs for any of these purposes; . . . %

All other forms of service are categorized as “specialized telecommunications services.”s?

Applicants for separate systems argue that to the extent their systerns are private
systems they do not provide “public telecommunications services” and are, therefore, not
encroaching on either INTELSAT's or Comsat’s exclusive mandate. They direct their
argument to the language—"and which are available for use by the public’—and contend
that their services will not be available for zse by the public but only by their private
customers for internal communications under individual contracts— as opposed to common
carrier tariffs offering non-discriminatory service.8® Comsat defends by arguing that
“available to the public” is not a condition but is language intended merely to exemplify
that it is the type of use —not the identity or class of customer —which is the conrtrolling
factor.®?

The description of the services offered by INTELSAT is for the purpose of identifying
the #ypes of services and not the customer.® Given its narure as the provider of a
transmission path to facilitate the exchange of international communications traffic by
national telecommunications administrations and entities, there is no reasonable way in
which INTELSAT could regulate its services by customer class (i.e. public or private).
INTELSAT does not serve the end users. Articles 11T and I(k) and (1) establish the priority -
of transmission of traffic on the system. The owners did not want their investunent used
to establish specialized telecommunication services such as those listed in Article I([),
nor did they wish for purely domestic public telecommunications services (Article III{c} )
to have the same priority as international public telecommunications services. Thus, there
was a need for 2 series of definitions keyed to 2ypes of service — not class of customer—rto
facilitate the operation of the system. The public/private dichotomy further breaks down
in view of the fact that leased circuits are mentioned specifically as a type of public
relecommunications setvice. Such citcuits are by their nature used, for example, by the

SINTELSAT Agreement, Art. I, saprz note 8.

s[4, Arr. I(k):

g, Are, I

B§gz .z, Application of QOrion Satellite Corp., supra note 58 at I-8.

®Comsar Perition to Deny Applicatien of Orion Satellite Corp., File No, C55-83-002-F.

%3¢, Legal Opinion on the Scope of INTELSAT's “Public Telecommunications Services” (January 13, 1984)
placed in FCC file in Application of International Satellite, Inc., File No. C$5-83-004-P(LA).

nINTELSAT Agreement, Art. 1(k), supra note 8.
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customer-lessee on a full-time, as opposed to a per message, basis for private internal
communications of the customer.

The difficulty with the INTELSAT definition can be traced to two major factors and
should be instructive in defining the scope of future collaborative space endeavors. First,
the rapid growth in technology and services has brought about uses and concepts — such
as the sale of satellite transponders— that were not readily foreseen during the negotiations
of the INTELSAT definitive arrangements. Second, the term “public telecommunications
services” was left until the end of the negotiations for final definition—although the term
had been used throughourt the negotiations in formulating other articles. As a result,
the language of the definition was extensively negotiated and redrafied in a final actempt
by some delegations to place boundaries on the organization’s primnary objective in
furtherance of their own political objectives. This resulted in a somewhar less than precise

final definition.

3.  Government Regulations and Supervision of Comsat’s Role in International
Sazellize Communications

4. Regulation

Comsat is subject to extensive regulations by the FCC under both the
Communications Act and the Sacellite Act.%? In addition to the proceedings described
previously in this paper which pertained to Comsat’s role in international communications
services, the FCC has conducted a seties of major proceedings concerning Comsat’s
organizational structure to determine whether and to whar extent Comsat should be
permitted to engage in non-INTELSAT/INMARSAT (i.e. competitive) lines of business
and, if so, the financial and procedural safeguards necessary to ensure that Cormsat does
not rake unfair advantage of its statutory role in financing and conducting its competitive
business activities?® In its Comesar Study the FCC concluded that Comsat should not

92Comsat is tegulated both as a comimon carrier under Tidle I and as a licensee of the frequency specrrum
under Ticle III of the Communications Act. Regutation under the Sacllite Act is pursuant to Section 201(c).

93The series of FCC proceedings relating to the Corporate Structure of Comsat were an outgrowth of a
statutory requirement enacted in 1978 thac the FCC conduct a study of the corporarte strucrure and operating
activities of Comsar and report 1o Congress by May 1980 with a view towards determining whether any changes
were required o ensute that Comsat would affectively fulfill its obligations and carry out its funcrions under
the Satellite Act and the Communications Act. Satellite Act §505 (codified as amended at 47 US.C. §754 Supp-
VIII 1984)). The study requirerment was part of an amendment to the Sazellite Act which designated Comsat
as the United States participant in a proposed Inrernational Maritime Saceltite Organization (INMARSAT)
patterned zlong the lines of INTELSAT and with the mission of establishing 2 global system of maritime
communicarions satellites to serve the maritime commercial and safety needs of the United States and foreign
countries. In May 1980, the FCC issucd its reporr in which it concluded thar while Comsar could, as a legal
marrer, engage in activities in addirion 1o its INTELSAT and INMARSAT businesses, as a matrer of policy Comsar's
authority to engage in such additional competitive businesses would be conditioned on changes being made
in Comsar's cotporate structure, its accouncing systermns, its informarion distriburtions systems and the current
arrangements for Government oversight of Comsar’s activities. Communications Sazellite Cozporation, 77 FCC2d
564 (1980) [hereinafter cited as Comsat Study]. Of particular concern to the FCC were the potentials for cross-
subsidization berween the INTELSAT/ INMARSAT and comperitive activities and for unfair use of information
in its competitive business derived from its INFELSAT/INMARSAT roles. Comsar, thereafter filed a plan with
the FCC as to how iz propased to temedy these concetns of the FCC through changes in its strucruse and operations,
and this plan was put our for comment in October 1980 in the form of a Notice of Proposal Rule Making
{NPRM). See 81 FCC2d 287 (1980). Following receipt of comments, the FCC issued its First Comsar Serucruse
Order reaffirming its carlier legal and policy conclusions but finding Comsat’s proposed cost allocation plans
inadequare and deficient. See 90 EC.C.2d 1159 (1982), recon. denied, 93 FC.C.2d 701 (1983), appeat dbzed.
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be precluded from applying its corporate technology and expertise in new areas of satellite
application. As a legal matter Comsar should engage in activities outside of its INTELSAT
and INMARSAT lines of business to the extent these activities were not inconsistent with
the purpose and objectives of the Satellice Act.%4

As a matter of policy, howevet, the FCC concluded that certain structural, accounting
and information distribution aspects of Comsat’s business raised significant issues that
required changes in Comsat’s structure, its accounting practices and the arrangement for
Government oversight of Comsat’s activities. What followed —and is still in progress—
was an in-depth look on the public record at Comsat’s activities and practices.®

b.  Supervision

Pursuant to the Satellite Act the Government exercises a degreé of supervision over
Comsat’s activities as they may impact on foreign policy, which it does not exercise with
respect to 2 normal multinational private corporation. First, and by far the least controversial
of these is the requirernent that Comsat notify the Department of State of business
negotiations with any international or foreign entity.? As a consequence, the Department
is to advise Comsat of any relevant foreign policy considerations. In practice, this
requirement appears to have worked well and to the mutual benefit of both parties. In

sub nom., RCA Global Communicarions, Inc. v. FCC, No. 83-1662 {D.C. Cir. 1983) (Corporare Scructure I).
Comsat thereafter submitced a report to the FCC proposing certain furthet changes in its cost allocation practices
relating to R&D expenses and G&A expenses and made further modifications in these practices. Comments
were filed by interested parties after which the FCC issued its Second Comsar Structure Qeder on March 30,
1984. Communicarions Sareilite Corporation, 97 FCC 2d 145 (1984) [hereinafter cited as Corporace Strucrure
11). 1n the texe of its Corporate Structure II decision, the FCC reviewed the role of Comsar under the Saceilite
Act. It concluded thar while during the infancy of INTELSAT it had viewed Comnsat’s mission broadly, ciccumstances
had now changed, particutarly the fact char INTELSAT had muatured and its staff now carried ouc the management
and operation of the global system. Because of this, Comsat’s mission had narrowed and irs cost allocation
pracrices, including its trearment of the Comsar Laborarories, a significant portion of which appeared in the
Comsat rare base, had to reflecr this change. The pracrical effect of the FCC's decision was to remove portions
of Comsat’s assets from Its rate base and require Cormsaz to revise its tariff filings accordingly, resulting in lower
rates to its customers. Comnsar's petition for reconsideration of Corporate Strucrure II is awatting further FCC action.

477 EC.C.2d 564 (1080). Subsequently, the US. Courr of Appeals for the Districr of Columbia, in 2 separate
case involving, inser a/is, the authority of Comsat to engage in the furnishing of direct broadcast services {DBS)
adopred a “consistent with” rest for the scope of Comsat’s authority using as the benchmark the purposes of
the Satellite Act.

“In holding that Cornsat may engage in cerrain non-INTELSAT or INMARSAT acrivicies
even when those activities are not ancillary ro its INTELSAT/INMARSAT responsibilities,
we do not suggest that Comsat can engage in any business ventures it desires; despite
the colorful drafting of NAB's arguments, we need nort decide today whether the FCC
intensds or is authorized to ailow Comsat to participate in venrure's involving ‘deparrment
seores, dairy farms, football, or fountain pens. We hold only that, a7 feas: when Comsar’s
activities are directed ro the purposes for which it was creared — the development of satellite
communications technology, ree 47 U.S.C. §701,—Comsat's activities ace ‘consistent with’
the purposes of the 1962 Act within the meaning of section 201(c)(8). Participation in
- DBS meers this standard”

National Assos. of Broadzasters ». FCC, 740 E2d. 1190, 1218 (DC. Cir. 1984).
93E.g., Corporate Structure II, supra note 93.

*Sarellite Act §402 (codified ar 47 U.S.C. §742 {1976)).
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conducting foreign business negotiations it is useful for 2 U.S. company to be knowledeable
of its government’s relations with the relevant foreign government or international
organization,

The second type of supervision concerns Comsat's role as the U.S, participant in
INTELSAT and INMARSAT and as the US. representative in the substantive decision-
making bodies of those organizations in which the investors are represented.®? Criticism
has been leveled at the so-called “instructional process—Comsat preferred the term
“guidance”.%® While some criticism has been valid —and changes have been made in the
process to accommodate a greater public awareness of the process, the matters dealt with
relate wo U.S. foreign policy and, under the circumstances, may nor readily lend themselves
to public debare if the process is to be effective. For example, before each meeting of
the INTELSAT Board of Governors, the Government representatives — Department of State,
FCC, National Telecommunications and Informartion Administration — review the proposed
agenda and proposed Comsat positions and provide foreign policy guidance as well as
instructions whete appropriate. Comsat, alone, attends the INTELSAT and INMARSAT
Board of Governors, Meeting of Signatories and Council meetings, but keeps in close
communications with the Department of State to advise as to developments and teceive
any updated guidance and instructions.

Is this an effective form of supervision? On balance, the answer is probably yes. On
the positive side, it affords the government visibility as to what is occuring in the
organization and allows the Government to inquire as to the Comsat positions on various
items. In addition, under recently implemented procedures®? there is afforded an
opportunity for public input—i.e. input from U.S, carriers, end users and manufactuters
as to what the instructions should be, but not as to what the Government actually proposes
to instruct. But then how often does the State Depariment seek public comment on foreign
policy matters, generally? The U.S. companies are free, of course, to make their views
known to Comsat as well. However, the latrer is viewed by some as 2 competitor in light
of its competitive business activities in areas such 2s manufacturing. Various solutions
have been proposed such as placing a government “observer” in the Board of Governors
and Council meetings to ensure that instructions are properly followed and implemented.
This, howevet, could diminish Comsat’s role and stature within these organizations and
provide foreign delegations, which for the most part are more closely aligned with their
respective governments, additional leverage against Comsat—and, in effect, against the
United States—when a controversial matter comes before the organization for decision.

An alternative to such an institutional solution, would be to permit a broader range
of input from industury and government through a mechanism similar to 2 private sector
advisory committee. Whatever mechanism is used, the important factor is thar given
Comsat’s diversification into competitive lines of business, the Government's supervisory
role must of necessity expand beyond purely foreign policy matters to include making
sure that Comsat by virtue of its statutory monopoly does not gain an unfair advantage

#7In INTELSAT, this is the Board of Governors and the Meeting of Signarories. In INMARSAT, it is the
Council,

Comsat Study, supra nore 93 at §440, A thorough discussion of the process appears in the Comeraz Stud):
suprz note 93, beginning at §431L

99Beginning with the 60th Board of Governors meeting, Seprember 1984, copies of mast BG documents
are placed in the public reading room at the FCC as soon as possible after receipt by Comsat. This accords
some opporunity for interested patties to transmit theit concerns to the Government for consideration in the
instructional process-but does nor afford a direct opportunity to comment on che instructions, themselves.
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either through advance information or by securing action within INTELSAT or INMARSAT
uniquely favorable to its competitive lines of business. This supervision can redound to
Comsat’s benefir should claims of unfair trade practices be asserted. The burden is on
Cormsat, in the first instance, to propose a satisfactory solution that properly takes into
account and balances the legirimare concerns of government and industry as to decisions
taken by INTELSAT and INMARSAT, the “public trust” placed on Comsat and Comsat
legitimare business interests (4e. preservation of its INTELSAT and INMARSAT
inyestments). If Comsat does not fulfill this burden, then either the FCC or Congress must.

4. The Comsar Model—Is It Appropriate For Other U.S. Space
Commercialization Activities?

The concept of a global system of communications satellites —when viewed generaily
in the context of the “half-circuit” international communications arrangements —suggests
that any successful system of communications satellites would have to be jointly owned
or controlled by the participating states, as an extension of their national sovereignty over
communications into and from their respective territories. The decision by Congress not
to permit U.S. participation to be through one ot more of the U.S. international casriers
meant that the operating companies, which had traditionally owned the U.S. portion
of international communications facilides, would not own a direct interest in this new
mode —satellites. However, they would conrinue to be the U.S. correspondents of the.
foreign PTT’s for all communications whether transmitted through the satellites or via
other modes. The concept of a designated U.S. entity— Comsat—wotked particularly well
in the early development stages of this new mode of communications. The entiry was
dedicated solely to the sateilite mode, and its foreign INTELSAT partners were, like Comsat,
also lawful monopolies. This dictotomy between Comsat and the ISC’s, however, as the
system matured led to considerable regularory tension within the United States and, more
recently, internationaily.

If we consider other forms of commercialization of space e.g. remote sensing and
materials processing, the need for—or, indeed, the appropriateness of —a U.S. designared
entity is not readily apparent. Remote sensing can be carried out by a sensing state without
any active participation required on behalf of the sensed state. Manufacrusring in space
is—-or promises to be—an extension of earth-bound businesses, which traditionally have
been operated on competitive bases. While, conceivably, there could be formed an
international organization with the responsibility for establishing, owning and operating
remote sensing satellites and distributing the unenhanced sensed data, there is no global
infrastructure for data gathering, processing and dissemination similar to the
telecommunications infrastructure from which to rationalize the need for 2 designared
U.S. participant in such an organization.

Thus, given the difficulries inherent in the designated entity concept—eg. a
monopoly, the need for a regulatory scheme and the likely future desire to diversify into
affiliated competitive businesses—a substantial justification should be required before
the concept is utilized in other space commercialization aceivities. Moreover, if utilized,
the enabling legislation should set forth a scheme by which over time the designated
entity’s exclusivity could be replaced with competitive marketplace conditions.
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J.  Postscript

Subsequent to the preparation of this article, the President, on November 28, 1984,
determined pursuant to Sections 102(d) and 201(z) of the Satellite Act2° that “separate
international communicarion satellite systems are required in the national interest.” He
further announced that the United States would consult with INTELSAT regarding such
systems as are authorized by the FCC in order to meet the obligations of the United States
undet the INTELSAT Agreementi® '

Pursuant to the President’s direction, the Secretaries of State and Commerce
notifiedo? the Chairman of the FCC of the President’s detesmination and of the criteria
necessary to ensure that the United States meers its international obligations and to further
its telecommunications and foreign policy interest. These criteria, which must be satisfied
as part of any final FCC authorization of a separate system, require that:

(1) each system is to be restricted to providing services through the sale or long-
rerm lease of transponders or space segment capacity for communications not
interconnected with public-switched message networks (except for emergency
restoration services); and

(2) one or more foreign authorities are to authorize use of each system and enter
into consultation procedures with the United States Party [to the INTELSAT
Agreement, ic., the U.S. Government] under Arvicle XIV(d) of the INTELSAT
Agreement to ensure technical compatibility and to avoid significant economic
harm.

Furthermore the letter premised the President’s determination, its conditions and
these criteria on the Executive Branch's review of the applications now before the FCC
and cautioned that any forthcoming proposals that were “substantially different” may
require further Executive Branch review. Finally, the letter suggested that the FCC should
afford the interested parties an opportunity to comment on the pending applications
in view of the recommendations of the Executive Branch.

Accompanying the lerter was 2 memorandum of law'®® from the Legal Adviser of
the Department of State on the issue as to whether the proposed use of the satellite system
of Orion Satellite Corporation and Intetnational Satellite, Inc. would constitute
international “public telecommunications services” requiring coordination with INTELSAT
as to both technical compatibility 44 the avoidance of significant economic harm. The
memorandum concluded chat, although the issue “is not free from doubt, the sounder
view appears to be “that the systems would provide public telecommunications services
within the meaning of the INTELSAT Agreement, and thereby require both technical
and economic coordination under Article XIV(d} of the INTELSAT Agreement.

03areilire § 102(d) (codified at 47 UISC § 701(d) (1976); Sateilive Act § 201(a) (codified ac 47 USC § 721
{1976)).

0iPresidential Determination No. 85-2, November 28, 1984, 49 Fed. REg. 46987 (1984).

2] errer, dared November 28, 1984, from George Schultz, Secretary of Stare, and Malcolm Baldridge.
Secretary of Commerce, to the Honorable Mark Fowler.

wsMemorandum of Law, The Orion Satellite Corporation and International Satellive, Inc. Applications
Jor International Sateilite Communication Factlities, Legal Adviser, US, Department of State, (Novemnber 21, 1983)-
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Also of significant further interest is a concurrent release from the National
Telecommunications and Information Administration (NTIA) of the Deparment of
Commerce to the effect that both Commerce and State have been instructed to address
two related issues that are “important to ensure the efficient development of international
satellite systems.” The first issue deals with whether INTELSAT under its Agreement may
vary its prices to meer actual or potential competition. The second issue and one of more
direct impact to COMSAT, it would appear, concerns the martter of direct access to
INTELSAT space segment capacity:

Commerce and State are expected to recommend to the FCC that
INTELSAT be allowed to deal directly with other U.S. carriets with respect
to competitive communications services. Affording companies in
addition to COMSAT [which the release refers to as essentially the
‘exclusive U.S. marketing agent for INTELSAT"] the option of dealing
directly with INTELSAT for competitive services is 2 necessary step to
ensure additional facilities are constructed only where economically or
technically justified 104

The focus of attention now returns to the FCC which is expected to conduct some
further inquiries permirting additional public comment. In addition, there may also be
congressional hearings as significant interest has been shown by several committeesos

14NTIA, Technical Information Advisory, frsernational Satellite Derermination (November 28, 1984).

05¢e, e.g., Lerer dated October 9, 1984, from Senator Packwood, Chaismman of the Senare Commirtes on
Commerce, Science, and Transportation, 2nd Congressman Dingell, Chairman of the House Committee on
Energy and Commerce, to Chairman Fowler; Lerter, dared November 9, 1984, from Senarer Pell, Ranking Minoricy
Member on the Senzte Committes on Foreign Relations, to the President.



PROPOSED DRAFT CONVENTION ON THE SETTLEMENT OF
SPACE LAW DISPUTES

Kari-Heinz Bickstiegei*

In Space Law, as in other fields of international law, the substantive rules of the law
are of primary importance. They give the legal framewortk of the rights and duties of
those participating in space activities. Bur also, as in other fields of the law, any rights
and duties expressed in substantive law are only worth as much as the degree to which
they stand the test of enforceability, if other members of the legal regime are not ready
to accept without doubt or without opposition the rights of members of the regime, It
is commonly acknowledged that enforceability is 2 weak point in most fields of
international law. In most fields of international law we have only limired means of
enforceability and this is also the case for existing space law.

1. Rules on Dispute Settlement in Existing Space Law Instruments

If we look at the main instrument of present space law, the Quter Space Treaty!
we find some relevant wording asking for cooperarion, murual assistance and consultations,
but no rules on acmual dispute settlement.2

The Liability Convention provides some machinery referring first to diplomatic
negotiations in case of a dispute and, if no settlement of a claim is artived at in such
2 way, to a Claims Commission at the request of either party.? However, Article 19,
paragraph 2 provides that the decision of the Commission shall be final and binding
only if the parties have so agreed. Otherwise, the decision is only a recommendation “wl:uc.h
the parties shall consider in good faith.”

None of the other general space law instruments provides for dispute settlement.
On the ather hand, more sophisticated and also sometimes binding dispute sectlement
machineries are provided for in more specific space law instruments. The INTELSAT
Agreement provides for arbitration and expressly states that the decision of the arbitral
tribunal shall be binding on all the disputants and shall be carried out by them in good
faith4 Similar provisions can be found in the INMARSAT Agreement,® the ESA

*Chair for Internarional Business law and Director of the Institute of Air and Space Law, Cologne University:
Chairing Arbitrator of the Tran-US. Claims Tribunal.

The Treaty on Principles Governing the Activities of States in the Exploration and Use of Quter Space,
Icluding the Moon and Other Celestial Bodies, was signed on Januagy 27, 1967, and entered inco force October
10, 1967, [1967] 18 UST. 2410, TLAS. No. 610 UN.IS. 2035,

g at Arts. 9 and 13,

#Conventon on Internarional Liability for Damage Caused by Space Objects, March 29, 1972, [1973] 24
UST. 2389, TLAS. No. 7762 {effective Ocz. 9, 1973), Arts. 9

4Arr. 13 of Annex C to the Agreement of the Incernational Telecommunications Satellite Orgamzanon,
Communicarions Satellite Systern (agreement, with annexes, done ar Washingron Auguse 20, 1971, and ensered
into force February 12, 1973) 23 UST 3813, TLAS. 7532.

sThe Operating Agreement on the Internarional Maritime Sarellite Organizarion was done ar London
Septermber 3, 1976, and entered into for the United States July 16, 1979, TILAS. 9605.
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Convention® and similar instruments of multilateral or bilaceral character dealing with
very specific and concrete space activities and the participation of particular states therein.?

2. Initiatives for Further Development of Relevant Space Law

During the exploratory stage of space activities, differing opinions in space law meant
only a dispute on principles, and meant relatively little as far as collision of practical
interests and of concrete application of such rules were concerned. Now, however, with
the growing use of space and with the -increasing number of states active or at least
interested in space activities of some kind, conflicring views and uses of outer space will
be incompatible, not only in theory but also in practice. Under such circumstances more
and more often a situation will arise where disputes on vatious aspects of space law can
no longer be left open, allowing each state to petsist on its own view and to act accordingly.
Space law, therefore, is and will continue to be facing a demand to develop techniques
for the settlement of disputes. It is on this background that a number of initiatives for
the further development of relevant space law have been underraken in recent years and
are still continuing.

_The first major initiative of this kind was the Munich Colloquium on “Settlement
of Space Law Disputes - The preseat State of the Law and Perspectives of further
Development” organized in 1979 by the Instirute of Air and Space Law of Cologne
University in cooperation with the Space Law Commitree of the International Law
Association, the International Institute of Space Law and the German Society for
Aeronautics and Astronautics.® Participants from all over the world conttibuted their views
and experience. In short, and not without a certain simplification, the results could be
charactesized by the following conclusions:

1. K we want progress to be achieved in the development of procedure for the peaceful
sertlement of disputes in space law, instead of enthusiastic recommendations, 2 pragmatic
endeavour to choose the sertlement method best fit and most acceptable to states for
a given type of case or a specific area of space law would usually seem to be the wise
approach. A number of specific criteria might be taken into account in the deciding
process.

2. The method finally required for at least certain, pracrically relevant areas of space
law, in order to assure peaceful cooperation or at least coexistance of the international
community in space activities, will be compulsory third-party settlement.

3. States can only be expected o be willing to accept this latter method for those
areas of space law where a reasonable certainty as to the applicable rules exists, but not
for highly controversial areas.

4. A greater number of states may be found ready to accept compulsory third-party
settlement if they are given a choice berween adjudication and arbirration.

éThe European Space Agency was established in Paris, on May 30, 1975: by the Convention for the
Establishment of 2 European Space Agency. See European Space Agency Annual Report (1976), Annex X,

1522 Relevant Marersals and Texzs in SETTLEMENT OF SPACE Law DISPUTES - THE PRESENT STATE OF THE
LAw AND PeRSPECTIVES OF FURTHER DEVELOPMENT 206402 (K. H. Béckstiegel ed. 1980) (Proceedings of an
Internationat Colloquium, Munich, September 13 & 14, 1979, organized by the Institute of Air and Space
Law, University of Cologne in cooperation with the Space Law Commirtee of the International Law Association).

85e¢ generally SETTLEMENT OF SpaCE Law DISPUTES, supra note 7.
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5. Where such a combined system is considered not fit or too complicated for a
limited area of space law, a settlement by the more flexible method of arbitration will
normally be more effective and more easily acceprable to states than the jurisdiction of
a permanent international court.

6. Space lawyers have the responsibility to elaborate further criteria and alrernarive
solutions in this field which states may then draw upon.

7. Most probably, if at all, progress will be achieved in state practice, conceivably
in limired areas of space law, especially in the law of space communications and other
such fields, where the functioning of the system is in the interest of all states concerned,
and depends on disputes being settled without delay.?

Another initiative was the round table on “Settlernent of Space Law Disputes” by
the Council of Advanced International Studies in Cordoba, Argentina in which this author
participated.} : ;

At the governmental level a major initiative relevant in this field is the Study on
the Applications of establishing an International Satellite Monitoring Agency (ISMA).1
No marter how one judges in principle or in detail the proposal for an ISMA, it is
interesting to note that the report contains a detailed section on “Sertlement of Disputes
Within an ISMA” and envisages the four following possibilities regarding the nature and
composition of a dispute settlement organ of an ISMA: the establishment of a permanent
atbitral body, an ad-hoe arbitral body, an execurive organ of ISMA acting in an adjudicatory
capacity and a panel of arbitrators nominated by member states from which parties select
the arbitrators for each dispute?

In November 1982, a workshop organized by the Hague Academy of International
Law and the United Nations University dealt in the Hague with “The Sertlement of
Disputes on the New Natural Resources.” Under several headings in that workshop, papets
were presented and discussions held on conflicr resolution in outer space. Major
presentations in that respect came from Isabella Diederiks-Verschoor, Stephen Gorove,
Lubos Perek, Nandasiri Jasentuliyana, and Delbert Smith3

Another symposium in the Hague, this time organized by the International Inscitute
of Space Law and the United Nations University in March 1984, dealt with “Conditions
Essential for Maintaining Quter Space for Peaceful Uses.” Though the agenda and the
participants from all over the world were mainly occupied with che substantive and most
fundamental question of how military activities in outer space can be reduced or banned,
several papers also dealt with the settlement of disputes in that respect. Additionally,
this author was asked to present a specific paper on a proposed Draft Convention on
the Settlement of Space Law Disputes also applicable in this field of space activites.

*id.,

0The proceedings were published by the President of the Council. COUNCIL OF ADVANCED INTERNATIONAL
STUDIES, SETTLEMENT OF SpacE Law Diseures (A, A. Cocca ed. 1981). ‘

1See the report of the Secretary General, UN. Doc. AJAC.206/14 (August 6, 1981).
214, at § 436 fF

UTHE SETTLEMENT OF DISPUTES ON THE NEW NATURA L RESOURCES (1983} (Proceedings of an international
workshop, the Hague, November 1982, organized by the Hague Academy of International Law and the Unired
Nations University).

4The proceedings of this Hague colloquium will be published in the near furure.
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The last initiative to be mentioned here started in 1978 and is still continuing. The

1978 Manila conference of the Intetnational Law Association recommended thar the
problem of the settiement of space law disputes be studied by the Space Law Committee
in order to present a repott to the next ILA conference® This started a discussion both
in the ILA Space Law Committee and in the International Instituce of Space Law, on
future possibilities for providing procedures on the peaceful settlement of space law
disputes. On the basis of the aforementioned preparatory discussions and research efforts,
the Montreal 1982 Conference of the International Law Association passed 2 resolution

- recommending that the Space Law Comumittee start the formulation of a Draft Convention
on the Settlemnent of Space Law Disputes incorporating the following basic principles:

“The 60th Conference of the International Iaw Association held in
Montreal 29th August - 4th September, 1982,— .
Noting with approval the report concerning the Sertlement of Space
Law Disputes by the Rapporteur of the Space Law Committee based
on answers from Committee Members to 2 questionnaire;
Recommends thar the Committee now statt the formulation of 2 Draft
Convention on the Settlement of Space Law Disputes on the basis of
the report, of the discussion held during the Montreal Conference,
incorporating the following Basic Principles:
The Convention should provide States with a choice for its application to:
{a) all Space Law disputes with other States parties;
{b) application to specific areas of Space Law as may be dealt with in
specific bilateral or multilateral treaties;
(c) cerrain categories of disputes or certain sections of the Convention,
subject to such exceptions that the State may wish to claim.

2. The Convention should in one section provide for non-binding
sertlement methods including recommendatory awards, but should in
another section provide for binding methods of settlement upon
application by one of the parties, if the other party does not agree to
the conclusions of such non-binding methods.

3. The Convendon should provide States with 2 choice among different
settlement methods which, for binding serdement, should include
adjudication by the International Courr of Justice as well as administered
and ad-hoc arbitration.

4.  The Convention should provide that States parties have to select one
method for binding sertlement within the choice given according to
Principle 3. :

5. The Convention should stress that States parties have an obligation to
fulfil decisions of the tribunal chosen under Principle 4.

6.  In the Convention or as an annex thereto a “disputes settlement clause”
should be drafted which could serve as a model to be included into
future bilateral or multilateral treaties on Space Law™¢

As requested by the above resolution, this author submitted a first draft of such
a Convention to membets of the ILA Space Law Committee and to members of the

17 1. Speack L. 63, 63-64 (1979).

%10 J, Space L. 256, 256-57 (1982).
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International Instirute of Space Law in the fail of 1983 for further discussion. A number
of comments were teceived from prominent experts all over the world which, without
exception, welcomed the draft in principle and considered it a sound basis for work on
a final wording of such a Draft Convention. These comments were reproduced in the
. printed repott for the 1984 Paris Conference of the International Law Association.!?
Furthermore the Draft Convention was discussed at the 1984 Paris Conference of the ILA.
In a resolution this author was asked to prepare a final draft in consultation with members
of the ILA Space Law Committee for possible adoption of the 1986 ILA Conference.
Before one reads the Draft Convention which is reproduced below, the following
explanations might be useful. The sections of the Draft are listed ar the beginning and
need not be repeated here. The Draft follows as much as possible and as closely as possible
the dispure settlement proceduses of the Law of the Sea Convention of 1982/1983.1® This
had already been suggested in the preparatoty discussions in view of the fact that the
respective parts of the Law of the Sea Convention and its Annexes represent the most
recent indication of what is accepeable in present day state practice and that they have -
not been subject to any controversy in the later stages of the Law of the Sea Conferences.
Obviously, certain adaptations had to be made in wording as well as in substance in order
to comply with the different scope of application, the above mentioned ILA resolution
and to avoid unnecessary complications. Thus, the articles dealing with the International
Sea Bed Authority, the Sea Bed Disputes Chamber and the Special Arbitrarion could
be deleted. Furthermore, contrary to the International Tribunal for the Law of the Sea,
the “International Tribunal for Space Law” is only provided for as an option of the High
Contracting parties if they wish to establish such a tribunal at a later stage® T0 4 certain
extent, Article 1 of the Draft Convention makes use of wordings found in the Euzopean
Convention for the Peaceful Settlement of Disputes of April 29, 1957. As requésted in
the aforementioned ILA resolution, 2 model dispute sertlement clause is submitted as
an anpex to the Draft Convention. :

Convention on the Settlement of Space Law Dismtes
(First Draft)

Lontents
Section I : Scope of Disputas Settled under this Convention
Articles 1 - 2
Section II : Non-Binding Settiemnt Procedures

Articles 3 - 4
Section III° :  Binding Settlement Procedures
: Articies 5 - 13

Section IV H Conciliation Procedure
Articles 14 - 23
Section V : Arbitration Procedure
Articles 24 - 36
Section VI : International Tritunal for Space Law
Articles 37 - 68
Section VII : Final Provisions
Articles 89 - 756
Annex : Model Disputes Settlemnt (lause

-

The Draft Conventdon was discussed at the Conference and was approved. The Rapporreur and the
Commirice were asked to present a finalized draft to the next ILA Conference in 1986 for eventual adoption

of the Draft Convention.

WEor text, see Draft Convention on the Law of the Sea, UN. Doc. A/JCONEG2/122, of Oct. 7, 1982.

85ee 1d,
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SETTLEMENT OF SPACE LAW DISPUIES

Preanble

The High Contracting Parties

Recognizing the canmon interest of all rmankind in furthering the explor-
ation and use of outer space for peaceful pirposes,

Recognizing that the pursuit of peace based upon justfce is vital for the
preservation of human society and civiliztion,

Resolved therefore to settle by peaceful meams any disptes which may
arise between them with regrd to outer space, have agreed as follows:

Section 1.

Art. 1

Art. 2

- Appiicability of this Convention

Scope of disputes settled under this Convention

1. This Convention appiias to all activities in outer
space and all activities with effects in outer
space, if such activities are carried out by High
Contracting Parties (HCPs}, by nationals of HIPs or
fran the territories of HCPs.

2. Any HCP, on depositing its instrument of ratifi-
cation, may declare

a) that it excludes fron the applicability of this
Convention space activities of a specific kind
described in such declaration,

b) that it Vimits the applicability of this Con-
vention to certain space activities or to
specific areas of space law as may be dealt
with in specific bilateral or multilateral
treaties described in such declaration,

¢) that it will not be bound by certain sections
or articles of this Convention described in
such declaration,

A HCP may only benefit fran this Convention insofar as it
is itself bound.

A HCP which is beund by only part of this Convention, or
which has made reservations, may at any time, by a simple
declaration, either extend the scope of its obligatiors
or abandon all or part of its reservations.

This Convention shall not apply to dismtes which the
parties have agreed or may agree to submit to arother
procedure of peaceful settlement, {f that agreament
provides for a procedurs entailing binding decisions.

Definitions

{This article is left cpen for definitions that should
appear to be useful as the result of the discussion of
the draft.)
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Section II. Non-Rinding Settlement Procedures

Art. 3 Obligation to exchande viess

1. When a dismte arises between HCPS concerning a
mtter described in Art. 1, paragraph 1, the parties
to the dismte shall proceed expeditiosly to an
exchange of views reg@rding its settiement by nego-
tiation or other peaceful means.

2. The parties shall also proceed expeditiously to an
exchange of viavs where a procedure for the setfle-
ment of sech a dispute has been terminated without a
sattiement or where settlement has been reached and
the circumstances réaiire consuitation re@rding the
manner of implementing the settlement.

Art. 4 Conciliation

1. A HCP which is a party to dismte concerning a
mtter described in Art. 1, paragraph 1, may ianvite
the other party or parties to submit the dispite to
conciliation in accordance with the procedure under
section I¥, or another conciliation procedure,

2. If the invitation is accepted and if the parties
agree uwon the conciliation procedure to ba applied,
any party may submit the dispute to that procedure,

3. If the invitation is not accepted or the parties do
nat agree upon the pmocedure, the conciliation
proceedings shalt be deemed to be teminated.

4. Unless the parties otherwise agree, vwhen a dispute
has been submitted to conciliation, the proceeding
may be terminated only in accordance with the agreed
conciliation procedure.

Section [II. Binding Settlement Procadures

Art. § Application of procedure under this section

Any dispute concerning a metter described in Art. 1,
paragraph 1, shall, where no settiement has been reached
by recourse to sectien II, be submitted at the reqest of
any party to the dispmte to the court or tribunal having
Jjurisdiction under this secticn.

Art. 6 Choice of procedure

1. hen signing, ratifying or acceding to this Con-
vention or at any time thereafter, a State shall ke
free to choose, by means of a written declaration,
one or more of the following means far the settle-
ment of dispmtes concerning the intermretation or
application of this Convention:

(a} the International Tribunal for Space Law,
if and when wsuch a Tritunal has been
established in accordince wi th section VI;

{b} the International Court of Justice;
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(¢} an arbitral tritunal comstituted in accord-
ance with section V.

2. A HCP, which is a party to a dispite not covered by
a declaration in force, shall be deemed to have
acceptad arbitration in accordance with section V.

3. If the parties to a dispute have accepted the same
procedure for the settlement of the dispte, it may
be submitted only to that procedure, unless the
parties otherwise agree.

4. If the parties to a dispute have not accepted the
same procedure for the settlement of the dispte, it
may be submitted only to arbitration in accordance
with section ¥V, unless the parties otherwise agree.

5. A declaration made under paragraph 1 shall remain in
force until three months after notice of revocation
has been deposited with the Secretary-General of the
United Nations.

6. A new declaration, a notice of revocation or the
expiry of a declaration does not in any way affect
praceedings pending before a court or tribunal
having jurisdiction under this article, unless the
parties otherwise agree.

7. ~Declarations and notices referred to in this article
shall be deposited with the Secretary-Ganeral of the
Unfted Nations, who shall transmit copies thereaof to
the Stata Parties.

Jurisdiction

1. A court or tritunal referred to in article & shall
have. jurisdiction over any dispute concerning a
matter described in Art. 1, paramraph 1, which is
suybmitted to it in accordance with this Convention.

2. A court or tritunal referrad to in article 8§ shall
alse have jurisdiction over any dispute concarning
the interpretation or application of an intarnation-
al agreement related to the mrpose of this Conven-
tion, which is submitted to it in accordince with
the agreement.

3. In the event of a dispmte as to whether a court or
tritunal has jurisdiction, the mtter shall be
settied by decision of that court or tritunal.

Experts

In any dispte involving scientific or technical matters,
a court or trilunal emrcising Jjurisdiction under this
section my, at the request of a party or propriomotu,
select in consultation with the parties no fewer than
two scientific or technical experts to sit with the
court or tritunal but without the right to vate.
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Art. 9  Provisional measures

1. I1f a dispite has been duly submitted to a court or
tritunal which considers that prima facie it has
juridiction, the court or tribynal may prescribe
any provisional measures wiich it considered appro-
priate under the c¢ircumstances to preserve the
respective rights of the parties to the dispute or
to prevant serigus ham to the space enviroment,
pending the final decision.

2. Provisional measures may be modified or revoked as.
soon as the circumstances Jjustifying them have
changed or ceased to exist

3. Provisional measures may be prescribed, modified or
revoked under this article only at the request of a
party to the disputes and after the parties have been
given &n opportunity to be heard.

4. The court or tritunal shall forthwith give naotice to
the parties to the dismtse, and to such other HCP as
it considers appropriate, or the prescription,
modi fication or revocation of provisional measures.

5. Pending the constitution of an arbitral tritunal to
which & dismute is being submitted, any court or
trifunal agreed upon by the parties or, failing sich
agreenent within two weeks from the date of the
request for provisional measures, the International
Tribunal for Space Law or, as long as this Tritunal
has not been erected, the International Court of
Jus tice, may prescribe, modi fy or revoke provisional
measures in accordance with this article if it
comiders that prima facie the tritunal which is to

be constituted would have jurisdiction and that the
urgency of the situation so requires. Once consti-
tuted, the tribumal to which the dispute has been
submitted may modify, revoke or affirm those provie
sional measures, acting in conformity with para-
graphs 1 to 4. )

6. The parties to the dismte shall canply promptly
with any provisional measures prescribed under this
article.

Art. 10 Access

1. A1l the dismte settlement procedures spegified in
this Convention shall be open to HCPs.

2. The dispte settlement procedures specified in this
Convention shall be open to entities other than HCPs
snless the matter is submitted to the Internationat
Court of Justice in accordance with article 8.

Art. 11 Applicable law

1. A court or tribunal having jurisdiction under this
Convention shall apply this Convention and other
rules of international law not incompatible with
this Convention,
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2. Paragraph 1 does not prejudice the power of the
court or tritunal having jurisdiction under this
section to decide a case ex aequo et bong, if the
parties so agree.

Art. 12 Exhaus tion of local ramedies

Any dispte concerning a matter described in Art, 1,
paragraph 1, may be submittad to the procedures provided
for in this section only after local remedies have been
exhausted where this is required by international law.

Art. 13 Finality and binding force of decisions

1. Any decision rendered by a court or tritunal having
juridiction under this Convention shall be final
and shall be complied with by all the parties to the
dispte. -

2. Any such decision shall have no binding force except
between the parties and in respect of that particu-
lar dispite,

Saction V. fonciliation Procedure

Art. 14 Ins ti'mt'ion of proceeding

If the parties to a dismte have agreed, in accordince
with article 4, to submit it to conciliation under this
section, any such party may institute the proceedings by
witten notification addressed to the other party or
parties to the dismute.

Art. 15 List of congiliators

A list of conciliators shall be drawn up and maintained by
the Secretary-General of the United Nations, Every State
Party shall be entitled to naminate four conciliators,
each of whom shall be a person enjoying the highest repu-
tation for fairness, conpetence and integrity. The names
of the persons s¢ nominated shall constitute the Tist.
If at ary time the'conciliators nominated by a HCP in the
list so constituted shall be fewer than four, that HCP
shall be entitled to make further naminations &3 neces
sary. The name of a conciliator shall remin on the Tist
until withdramn by the HCP which made the namination,
provided that such conciliator shall continue to serve on
any conciliation conmission to which that conciliator has
been appointed until the completion ¢f the proceedings
before that cannission.

Art. 16 Constitution of conciliation caonmission

The conciliation conmission shall, uniess the parties
otherwise agree, be constituted as follaows:

a2} Subject to subparagraph g), the conciliation caonmis-
sion shall consist of five members.
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b} . The party instituting the proceedings shall appoint
two conciliators to be chosen preferably from the
list referred to in article 13, gne of whan may be
its natifonal, unless the parties otherwise agree.
Such appointments shal ] be included in the notifica-
tion referred to in article 14,

¢} The other party to the dispte shall appoint two
concilators in the mnner set forth in subparagraph
b} within 21 days of receipt of the notification
referred to in article 14. If the appointments are
not made within that period, the party instituting
the proceedings may, within one week of the expira-
tion of that period, either teminate the proceed-
ings by motification addressed to the other party or
request of the Secretary-General of the Undited
Nations to make the appointments in accordance with
subparagraph e,

d) Within 30 days after al1 four conciliators have been
appointed, they shall appoint a fifth conciliator
chosen from the list referred to in article 15, who
shall be chairman. If the appointment is not made
within that period, either party may, within cone
week of the expiration of that period, request the
Secretary-General of the United Nations to make the
appointment 1in accordance with subparagraph e).

e] Within 30 days of the receipt of a request under
subparagraph ¢) or d), the Secretary-General of the
United Nations shall make the necassary appointments
from the 1ist referred to in article 15 in consuita.
tion with the parties to the dispite.

f} Any vacancy shall be filled in the mnner prescribed
for the initial appointment.

g) Two or more parties which detarmine by agreement
that they are in the samne interest shall appoint two
conciliators Jointly. ‘here two or more parties
have separate interests or there is a disagreement
as to whether they are of the same interest, they.
shal ] appoint conciiiators separately.

h} In disputes involving mre than two parties having
separate interests, or where there is disagresment
as to whether they are of the same interest, the
parties shall apply subparagraph a) to f) insofar as
possibig.

Art, 17 Procedure

. The conciliation coamission shall, unlass the parties
otherwise agree, determine its own procedure. The com-
mission may, with the conmsent of thes parties to the
dismutes, fnvite ary HCP to submit to it its views orally
or in witing. Decisions of the coanmission re@rding
procedural matters, the report and recanmendations shall
be made by a majority vote of its members. -
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Art. 18 Amicable settlement

The canmission my drav the attention of the parties to
any measures which might fagilitate an amicable settle-
ment of the dispite. .

Art. 19 Functions of the canmisgion

The conmission shall hear the parties, examine their
claims and aobjections, and maka proposals to the parties
with 3 view to reaching an anicable settlement.

Art. 20 Report

1. The conmission shall report within 12 months of its
constitution. Its report shall record any agreement
reached and, failing agreament, its conclusiaoms an
all qestions of fact or law relevant to the mtter
in dismte and such recammnditions as the ca-
mission may deem appropriate for an amicable settle-
ment. The report shall be deposited with the
Secretary-General of the United Nations and shall
immediataly be transmitted by him to the parties to
the dispute.

2. The report of the commission, inciuding its conclu-
signs or reconmendations, shall not be binding upon
the parties.

Art. 21 Termination

The congiliation proceedings are teminated when a
settlement has been rsached, when the parties have ac-
cepted or one party has rejected the recommndations of
the report by witten notification addressed to the
Secretary-General of the United Natiors, or when a period
¢f three months has expired from the date of transmission
of the report to the parties,

Art. 22 Fees and expenses

The fees and expenses of the conmission shall be borne by
the parties to the dispute.

Art. 23 Right of parties to modify orocedure

The parties to the dispute may by agreement applicable
solely to that dispute modify any provision of this
section. ) .

Section V: Arhitration Procedure

Art. 24 Institution of proceedings

1. Any party to & dispite may submit the dismte to the
arbitral procedyre provided for in this section by
written notification addressed to the other party or
parties to the dispute. The notification shail be
accanpanied by a statement of the clatm and the
grounds on which it is based,
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Art. 25

Art. 26
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2. The amitral procedure provided for in this section
is not applicable, if the parties to the dispute, by
arbitration agreement, have submitted the dispmte to
another arbitration procedure, provided that other
~arbitration procedure entails binding decisiors.

List of arbitrators

1. A list of arbitrators shall be drawn up and min-
tained by the Secretary-General of the United
Natiaons. Every HCP shali be entitled to naminate
four arbitrators, each of whom shall be a person
experienced in space law or space affairs and
enjoying the higest reputation for fairness,
canpetence and integrity. The names of the persons
so nominated shall constitute the Tist. -

2. If at ary tine the arbitrators naninated by a HCP in
the 1ist so constituted shall be fewer than four,
that HCP shall be entitled to make further nanina-
tions as necessary.

3. The nane of an arbitrator shal! renain on the list
until withdrawn by the HCP vhich made the nomina-
tion, provided that such arbitrator shall continue
to serve on any arbitral tribumal to which that
arbitrator has been appointed until the conpletion
of the proceedings before that arbitral tribunal.

Cons titution of arbitral tribunal

For the purpose of proceedings under this section, the
arbitral tribunal shall, unless the parties othemwise
agree, be constituted as follows:

' a) Subject to subparagraph g}, the arbitral tribunal

shall consist of five membars,

b} The party instituting the proceedings shall appoint
one member to be chosen preferably from the list
referred to in article 22, who may be its national.
The appointment shall be included in the notifica-
tion referred to in article 21.

¢) The other party to the dispute shall, within 30 days
or receipt of the notification referred to in
article 24, appoint one member to be chosen prefer-
ably from the list, who may be its national. [f the
appointmnt is not made within that period, the
party instituting the proceedings may, within two
waeks of the expiration of that period, reaqiest that
the appointment be made in accordance with subpara=-
graph e).

d)  The other three members shal 1 be appointed by agree-
ment between the parties. They shall be chosen
preferably fror the list and shall be nationals of
third States unless the parties otherwise agree. The
parties to the dispte shall appoint the President:
of the arbitral tritunal from among those three
membe rs. If, within 60 days of receipt of the
notification refarred to in article 24, the parties
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are unable to reach agreement cn the appointment of
one or mre of the members c¢f the tritunal to be
appointed by agreenent, ar on the appeintment of the
President, the remining appointment or appointments
shall be made in accordance with subparagraph e}, at
the request of a party to the dispute. Such reqest
shall be made within two weeks of the expiration of
the aforementicned 60-day period.

e) Unless the parties agree that arny appointment ynder
subparagraph ¢) and d) be made by a person or a
third State chosen by the parties, the President of
the Internationat Trikunal for Space Law, and before
the creation of this Tritunal, the President of the
International Court of Justice, shall make the
nacessary appointments. If the President is unable
to act under this swparagraph or is a national of
one of the parties to the dismte, the appoiniment
shall be made by the next senior member of the
International Tritunal for Space Law, or the Inter-
national Court of Justice respectively, who is
available and is not a national of cne of the
parties. The appointmnts referred to in this
subparagraph shall be made from the 1ist referred to
in article 25 within a period of 30 days of the
receipt of the request and in comsultation with the
parties. The members so appointed shall be of
different mationalities and may not be in the
service of, ordinarily resident in the territory of,
or nationals of, ary of the parties to the dispmte.

f)  Any vacancy shall be f1lled in the mnner prescribed
for the initial aprointment.

g) Parties in the same interest shall appoint one
member of the tritunal jointly by agreanent. Where
there are several parties having separate interests
or whare there is disagreenent as to whether they
are of the same interest, each of them shall appoint
one member of the tribtunal. The number of members
of the tribunal appointed separately by the parties
shall always be smaller by one than the number of
members of the tritunal to be appointed jointly by
the parties. ’

h) In dismtes involving more than two parﬁies, the
provisions of swparagraph a) to f} shall apply to
. the maximum extent possible,

Art. 27 Functions of arhitral tritunal

An arbitral tribwunal comstituted under article 23 shall
function in accordance with this section and the other
provisions of this Convention.

Art. 28 Procedure

Unless the partfes te the dispmte othemwise agree, that
arbitral tritunal shall determine its own procedure,
asauring to each party a full opportunity to be heard and
to present its case.
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Art. 29 Dutdies of parties to a dispite

The parties to the dispute shall facilitate the work of
the arbitral tribunal and, in particular, in accordance
with their Jlaw and using &ll1 means at their disposal,
shal 1:

a} praovide it with all relavant documents, facilitfes
and infornetion; and

b) enable it when necessary to call witnesses or
experts and receive their evidence and to visit the
localities to which the case relates.

Art. 30  Expenses

Unless the arbitral tritunal decides sthemwise bacause of
the particular circumtances of the case, the expenses of
the tribunal, including the remuneration of its members,
shall be borne by the parties to the dispute in equal
shares.

Art. 31 Required mjority for decisions

Decisions of the arbitral tritunal shall be taken by a
majority vote of its members. The absence or abstention
of less than half of the members shall not constitute a
bar to the tribunal reaching a decision. In the event of
an equality of votes, the President shali have a casting
vate.

Art, 32 Defaylt of appearance

If one of the parties to the dispmte does not appear
bafore the arbitral tritunal or fails to defend its case,
the other party may request the tritunal to continue its
proceedings and to make its award. Absence of a party or
failure of a party to defend its case shall not comnsti-
tute a bar to the proceedings. Before making its azvard,
the arbitral tritlunal must satisfy itself not conly that
it has jurisdiction over the dispute, but also that the
clatm is well founded in fact and Taw.

Art. 33  Award

The award of the arbitral tritunal shall be confined toO
the subject-matter of the dispute and state the reascns
on which it is based. It shall contain the names of the
members who have participated and the date of the award.
Any member of the tritunal may attach a "separate or
dissenting opinion to the award.

Art. 34 Finality of awrd

The award shall be final and without appeal, unless the
parties tc the dispute have agreed in advance to an
appel late procedure, [t shall be canplied with by the
parties to the dispute.
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Art. 35

Art. 36

Section VI:

Art. 37

Subsection 1.
Art. 38

Art. 39
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Interpretation or implementaticn of awa rd

1. Any controversy which may arise between the parties
to the dispte as regard the interpretation or
mnner of implementation of the award may be sub-
mitted by either party for decision to the arbitrad
tritunal which made the award. For this prpose,
ary vacangy in the trilunal shall be filled in the
manner provided for in the original appointmnts of
the members of the tritunal.

2. Any such controversy may be submitted to another
court or tritunal under article 6 by agreement of
al1 the parties to the dispute.

Aplication to entities other than Stats Parties

The provisions of this section shall apply mutatis mutan-
dis to amy dispte involving entities other than State
Parties.

International Tribunal for Space Law

General provisions

1. Anytime after the depasit of the 30th instrument of
ratification accession to this Convention, if at
least 21 of the HCPs so agree, an International
Tritunal for  Space Law shall be created in con-
fomity with this section VI.

2. The International Tritunal for Space Law is con-
stituted and shall function in accerdance with the
provisions of this Convention and this section.

3, The seat of the Tritunal shall be detemined at the
time of its creation.

4. The Tritunal may sit and exercise its functioms
alsewhere whenever it considers this desirable.

Orcaniza tion of the Tribinal

Lomposition

1. The Tritunal shall be canpased of a body of 21
independent members, elected from ameng persons
enjoying the highest reputation for fairness and
integrity and of recognized competence in the field
of space law. .

2. In the Tritunal as a whole the representation of the
principal Tlegal systems of the worid and equitabie
geographical distribution shall be asmurad,

Membarship

1. No two members of the Trilunal may be nationais of
the same State. A person who for the pirposes of
membership in the Tritunal could be regarded as a -
national of mre than one Stata shall be desmed to
be a naticnal of the one in which he ordinarily
exercises civil and political rights,
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2. There shall be no fawer than three members from each
geographical group as established by the General
Assanbly of the United Nations.

Art. 40 Nominations and elactions

1. Each HCP may naninate not more than two persons
having the qualification prescribed in article 38.
The members of the Tribunal shall be electad fram
the list of persons thus nominated.

2. At least three months before the date of the elec-
tion, the Secretary-General of the United Nations in
the case of the first election and the Registrar of
the Tribunal in the case of swseaquent electicns
shall address a2 written invitation to the HCPs to
submit their nominations for members of the Trikunal
within two months, He shall prepare a list in
alphabetical order of all the persons thus nomin-
ated, with an indication of the HCPs which have
nominated them, and shall submit it to the HCPs
before the seventh day of the last month before the
date of each election.

3. The first election shall be held within six months
of the date of the agreement on the creation of the
Trilinal according to Art. 37, paragraph 1.

4, The members of the Tritunal shall be elected by
secret bal lot. Elections shal] be held at a meeting
of the HCPs convened by the Secretary-General of the
United Nations in the case of the first election and
by a procedure agreed to by the H{Ps in the case of
of subsequent electioms. Two thirds of the HCPs
shall constitute a worum at that meeting. The
persons elected to the Tribunal shall be those
nominees who obtain the largest number of votes and
a2 two-third mjority of the HCPs present and voting,
provided that such malrity inciudes a majority of
the HCPs.

Art. 41 Term of office

1. The members of the Tritunal shall be efected for
nine yars and may be re-elected; provided, however,
that of the members elected at the first election,
the terms of seven members shall expire at the end
of three yzars and the tems of seven more members
shall expire at the end of six wars.

2. The members of the Tritunal whose tems are to
expire at the end of the above-mentioned inftial"

. periods of three and six years shall be chasen by
lot to be drawn by the Secretary-General of the
United Nations immediately after the first elaction.

3. The members of the Teitunal shall continue to dis-
charge their duties until their places have bsen
filled. Though replaced, they shall finish any
proceedings which they may have begun before the
date of their replacemnt.
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Art. 42

Art. 43

Art. 44
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4. In the case of the resignation of & member of the
Tritmnal, the letter of resignation shall be ad-
dressed to the President of the Tritunal. The place
becomes wvacant on the receipt of that letter,

Vacancies

1. Vacancies shall be filled by the sane method as that
laid down for the first election, subject to tha
fol lowing provisioms: the Registrar shall, within
one month of the occurrence of the vacancy, proceed
to fssue the invi tations provided for in article 408,
and the date of the election shall be fixed by the
President of the Tritunal after consultation with
the HCPs.

2. A member of the Tribunal elected to replace a member
vhose term of office has not espired shall hold
of fice for the ramainder of his predecassor's tem.

Incompatible activities

1. No member of the Tribunal may exercise any political
or administrative function, or associate actively
with or be finally interested in ary of the opera-
tions of any enterprise concerned with space activi-
ties, '

2. No member of the Tribunal may act as agent, counsel
or advocate in any case.

3. Any doubt on these points shali be resolved by
decision of the majority of the other members of the
Tritunal present.

Conditians relating to participation of members in
a _particular case )

1. No member of the Tribunal may participate in the
decision of any case in which he has previously
taken part as agent, counsel or adwocate for one of
the parties, or as & member of & national or inter-
natignal court of tritunal, or in ary other capac-
ity.

2. If, for some special reason, a member of the
Tritunal considers that he should not take part in
the decision of a particular case, he shall so
inform the President of the Tritunal.

3. If the President comsiders that for same special
reason one of the members of the Tritunal should not
sit in a particular case, he shall give him notice
accordingly.

4. Any doubt on these points shall be resolved by
decision of the majority of the other members of the
Tritunal presant,
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Art, 45 Conseguences of ceasing to fulfil required conditions

If, in the unanimus opinion of the other members of the
Trilnal, a member has ceased to fulfill the requested
conditions, the President of the Trilunal shall declare
the seat vacant. .

JArt. 46 Privileges and inmunities

The members of the Tribunal, when engaged on the business
of the Trilunal, shall enjoy diplomtic privileges and
immunities.

Art. 47 Solemn declaration by members

Every member of the Tribunal shall, before taking up his
duties, make a solemn declaration in open session that he
will exercise his powers impartially and conscientiously.

Art. 48 President, Vice-Prasident and Registrar

1. The Tritunal shall elact its President and Vice-
President for three years; they may be re-elected.

2. The Tribunal shall appoint its Registrar and may
praovide for the appointment of such other officers
as may be necessary.

3. The President and the Registrar shall reside at the
seat of the Tritunal,

Art. 49  (uorum

1. A1l avaiiable members of the Tritunal shall sit; a
aorum of 11 elected members shall be rewired to
cons titute the Tribunal.

2. Subject to article 52, the Trilunal shall determine
which membars are available to constitute the
Tritunal for the consideration of & particular
dispute, having regard to the effective functioning
of the chambers as provided for in article 50.

3. A1l dispites: and applicatioms submitted to the
Tritunal shall be heard and determined by the
Tritunzl , unless the parties request that it shall
be dealt with in accordance with article 50.

Art, 50 Special chambers

1. The TYritunal may fom such chambers, composed of
three or mre of its elacted members, as it consid-
ers necassary to dealing with particular categories
of disputes. .

2. The Tritunal shall fom a chanber for dealing with a
particular dispute submitted to it if the parties so
request. The canposition of such & chamber shall ke
determined by the Tribunal with the approval of the
parties.
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3. MWith a view to the speedy dispatch of business, the
Tritunal shall form annually & chamber composed of
five of 1its elected members which may hear and
determine disputes by summry procedure. Two alter-
native members shall be selected for the pimose of
replacing members who are unabie to part1c1pate in a
particular proceeding.

4. Disptes shall be heard and determined by the chan-
bers provided for in this article if the parties so
request.

5. A judgement given by ary of the chambers provided
for in this article shall be cons idered as rendered
by the Tritunal .

Art. 51 Rules of the Tritunal

The Tritunal shall frane rules for carrying out its
functfons. In particular it shall lay down rules of
procedure.

Art. 52 Nationality of members

1. Membars of the Tribtunal of the nationality of any of
the parties to a dispute shall retain their right to
participats as members of the Tribunal.

2. If the Tritunal, when hearing a dispute, includes
upon the bench a member of the nationality of aone of
the parties, any other party may choose a person to
participata as a member of the Tritunal.

3. If the .Tritunal, when hearing a dispute, does nat
include wpen the banch a member of the nationality
of the parties, each of those parties may choose a
person to participate as a member of the Tritumal.

4. This article applies to the chanbers referred to in
article 50. In such cases, the President, in con-
sultation with the parties, shall rewest specified
members of the Tritunal forming the chamber, as many
as necessary, to give place to the members of the
Tritunal of the nationality of the parties concern-
ed, and, fafling such, or if they are unable to be
prasent, to the members specially chesen by the
parties.

5. Should there be several parties in the same inter-
est, they shall, for the purpose of the preceding:
provisions, be considered as one party oniy. Any
doubt on this point shall be settled by the decision
of the Tribunal.

6. Members chosen in accordance with paragraph 2, 3 and
4 shall fulfill the conditions required by articles
38, 44 and 47. They shall participate in the
decision on terms of complete equaiity with their
cal leagues.
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Art. 53 Remneration of members

1. Each elected member of the Tritunal shall receive an
annyal allownce and, for each day on vhich ha
-exercises his functioms, a special allowance, pro~
vided that in any jear the total sum payable to any
member as special allowance shall not exceed the
amount of the annual allowance.

2. The President shal 1 receive a special annual 2l low-
ance.

3.  The Yice-President shal 1 receive a special al lowance
for aach day on which he acts as President.

4, The members chosen under article 52, other than
elected members of the Tritunal, shall recetive
canpensation for each day on which they exercise
their finctions,

5. The salaries, allowances and conpensations shall be
determined from time to time at meetings of the
HCPs, taking inte account the work Tload of the
Tritunal. They may not be decreased during the tem
of offige.

6. The salary of the Registrar shall be detemined at
meetings of the HCPs, on the proposal of the
Tritunal . .

7. Regulations adopted at meetings of the HCPs shal)
determine the conditions under which retirement
pens ions may be given to members of the Tribunal and
‘to the Registrar, and the conditions under wiich
members of the Tritunal and Registrar shall have
their traveling expenses refunded.

8. The salaries, allowances, ard conpensation shall be
free of al1 taxation.

Art. 54 Experses of the Tribunal

1. The expenses of the Tribunal shall be borne by the
HCPs on such terms and inm wfuch 'a manner as shall ba
decided at meetings of the HCPs.

2. Vhen an entity other than a HCP is a party to a case
submitted to ft, the Tritunal shall fix the amount
which that party is to contribute tovard the expens-
es of the Tribunai.

Subsection 2. Competence
Art. 55 Jurigdiction

The jurigdiction of the Tritlunal comprises ali disptes
and all applications submitted to it in accordance with
this Convention and &1 1 mttars specifical 1y provided for
in any other agreement which confers jurisdiction on the
Tritunal .
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Art. 56 Reforence of dismtes subject to other agreanents

if all the parties to a treaty or convention already in
force and concerning the subject-mtter covered by this
Convention so agree, any disputes concerning the inter-
pretation or application of such treaty or convention
may, in accordance with s=uch agreement, be submitted to
the Tritunal. )

Art. 57 fApplicable law

The Tritunal shal1 decide all dispmtes and applications
in accordance with article 11,

Subsection 3. Procedure

Art. 88 Institution of proceading

1. Dismtes are submitted to the Tritunal, as the case
may be, either by notification of a special agree- -
ment or by written application, addressed to the
Registrar. In either case, the subject of the dis-
pute and the parties shall bte indicated.

2. The Registrar shall forthwith notify the special
agreenent or the application to all concerned.

3. The Registrar shall also notify all NCPs.

Art. 59  Provisional measures

1. In accordance with article 9, the Tribunal and its
Chambers shall have the power to prescribe provi-
sional measures. :

2. If the Tritunal is not in session or a sufficient
number of members is not available to constitute a
quorum, the provisional measures shal 1 be prescribed
by the chambter of summry procedure formed under
Art. 50, paragraph 3. Notwithstanding Art. 50,
paragraph 4, such provisional masures may be
adopted at the request of any party to the dismte,
They shall be sublect to review and revision by the

© Trilunal.,

Art. 60 Hearing

1. The hearing shall be under the control of the
Pres ident or, if he is unable to preside, of the
Vice~President. If neither is able to preside, the
senior Jjudge present of the Trilunal shall preside,

2. The hearing shall be public, unless the Tribunal
decides otherwise or unless the parties demand that
the sublic not be admitted.
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Art. 61 Conduct of case

The Tritunal shall make orders for the conduct of the
case, decide the form and time in which each party must
conglude i¢s arguments, and make all arrangements con-
nected with the taking of evidence.

Art, 62 Default

When one of the parties does net appear before the
Tritunal or fails to defend its case, the other party may
request the Tribunal to continue the proceedings and mke
its decision. JAsence of a party or failure of 3 party
to defend its case shall not comstitute a bar to the
proceedings. Before making its decision, the Tritunal
mus t satisfy itself not only that it has juridiction
over the dispute, but also that the claim is well founded
in fact and law.

Art. 63 Majority for decision

1. A1l questions shall be decided by a majority of the
members of the Trilunal who are present.

2. In the event of an equality of votes, the President
or the member of the Triltunal who acts in his place
shal 1 have a casting vote.

Art. 64 Judgement

1. The judgement shall sfate the reasars on which it ig
based.

2. It shall contain the names of the members of the
Tritunal who have taken part in the decision.

3. If the judgement does not represent in whole or in
part the unanimus opinion of the members of the
Tritunal,, any member shal]l be entitled to deliver a
separate opinion,

‘4. The judgement shall be signed by the President and
by the Registrar. It shall be read in open courts,
due notice having been given to the parties to the
dispute.

Art. 65 Request to intervene

1. Should a HCP consider that it has an interest of a
legal nature which may be affected by the decision
in any dispte, it may submit a request to the
Tritunal to be permitted to intervene.

2- It shall be for the Tritunal to decide upan this
reqest,

3. If a request to intervene is granted, the decision
of the Tritumal in respect of the dispute shall be
binding upon the dintervening HCP inscfar as it
relates to mtters in respect of which that HCP
intervened.
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Art. 66 Right to intervene in 'cases of interpretation or
applicatiaon
1. whenevar the interpretation or application of this

Convention s in «auestion, the Registrar shall
notify all HCPs forthwith.

2., whenever mrsuant to article 55 or 56 the inter-
pretation or application ¢f an internaticnal agree-
ment is in question, the Registrar shall netify all
the parties to the agreanent.

3. Every party referred to in paragraph 1 and 2 has the
right to intervene in the procesdings; if it uses
this right, the interpretation given by the judge-
ment will be-equally binding upon it.

Art. 67 Finality and binding force of decisigns

1. The decisicn of the Tribunal is final and shall be
complied with by all the parties to the dispute.

2. The decision shall have no binding force except
between the parties in respect of that particular
dismte.

3. In the event of dispte as te the meaning or scope

of the decision, the Trilunal shall construe it upon
the reguest of any party.

Art. 68 Costs

Uniess othemwise decided by the Tritunal, each party
shall bear its own costs.

Section VII. Final Provisions

Art. 69 Signature
1. This Convention shall be open for signature by:

a) all States;

b} Namibia, represented by the United Natioms
Council for Namibia;

¢} all self-governing associated States which have
chosan that status in an act of self-determin-
ation supervised and approved by the United
Mations in accordance with Ceneral Assembly
resolution 1514 {XV) and which have competence
over the mtters governed by this Convention,
including the canpetence to enter intc treaties
in respect of those matters;

d} alt self-governing associated States which, in
accordance with their respective fnstrurents of
association, have canpetence cover the matters
governed by this Convention, dincluding the
carpetence to enter into treaties in respect of
those mtters;
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e) all territories which enjoy *full dinternal
self-goverament, recognized as sch by the
United Natioms, but have not attained full
independence in  accordance with General
Assembly resolution 1514 (XV) and which have
competence over the nmetters governed by this
Convention, including the cmpatance to enter
into treaties in respect of those mtters;

f£) international organizatioms

2. This C{onvention shall remin open for signature
at the United Nations Headquarters in New York.

-Art. 70 Ratification and formal confirmation *

This Convention is subject to ratification by States and
other entities referred to in Art. 69, paragraph 1 b},
¢), d}, and e), and to fomal! confimation by the enti-
ties referred %to in Art. 69, paragraph 1 f). The in-
struments of ratification and of fomal confimation
shall be deposited with the Secretary-General of the
Unitad Natioms.

Art. 71  Accession

This Convention shall ramain open for accession by the
States and the other entities referred ta in article 69.
The ins truments of accession shal 1 be deposited with the
Secratary-General of the United Mations.

Art. 72 Entry into force

1. This convention shall enter into force 12 months
after the date of deposit of the 30th instrument of
ratification or accession.

2. For each State ratifying or acceding to this Conven-
tion after the deposit of the 30th instrument of
ratification or accession, the Convention shall
enter into force on the thirtieth day fol lowing the
deposit of its instrument of ratification or acces-
sion, subject to paragraph 1.

Art. 73 Relation to other conventions and fnternational agreements

i. This Convention shall not alter the rights and
obligations of HCPs which arise from other agree-
ments conpatible with this Convention and which do
not affect the enjoyment by other HCPs of their
rights or the perfomance of their obligations under
this Convention.

2. Two or more HCPs may conclude agreaments modi fying
or suspending the operation of provisions of this
Convantion, applicable solely to the relatioms
be tween them, provided that such agreements do not
relate %o a provision derogation which is incempa-
tible with the effective execution of the object and
purposes of this Convention, and provided further
that such agreements shall not affect the applica-
tion of the basic principles embodied herein, and
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that the provisions of aich agreements do not affect
the enjoyment by other HCPs of their rights or the
performence of their obligtions under this Conven-
ticm.

3. HCPs intending to conclude an agreement referred ta
in paragraph 2 shall notify the other HCPs through
the depositary of this Convention of their intention
to conclude the agreement and of the modification or
suspersion for which it provides.

4. This article does not affect international agree-
ments expressly permitted or preserved by other
articles of this Convention.

Denunciation

1. A HCP may, by weitten notification addressed to the
Secretary-General of the United Nations, denounce
this Convention and may indicate its reasoms.
Faflure to indicate reasons shall not affact the
validity of the denunciation. The denunciation
shall take effect one ear after the date of receipt
of the notification, unless the notification speci-
fias a later date.

2. A State shall not be discharged by reason of the
denunciation from the financial and contractual
chligatioms which accrued while it was a Party to
this Convention, nor shail the denunciation affect
any right, obligation or legal situation of that
State created through the ewmcution of this Conven-
tioms prior to its temination faor that State.

3. The denunciation shall nat in any way affect the
duty of army HCP to fulfill ary obligation enbodied
in this Convention to which it wuld be subject
undar international law independently of this Cone
vention. -

Depositary -

1. The Secretary-General of the United Natiors shall be
the depositary of this Convention and amendrents
thereto.

2. In addition to his functioms as depositary, the
Secretary-General shall:

a) repart to all HCPs and competent international
org@nizations on issues of a general natura
that have arisen with respect to this Conven-
tion; -

b} notify H(Ps of agreements in accordance with
Art, 73, paragraph 4;

¢} comvene necessary meetings of HCPs in accord-
ance with this Convention.
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Art, 76 Authentic texts

The original of this Convention, of which the Arabie,
Chinese, English, French, Russian, and Spanish texts are
equally authentic, shall be deposited with the
Secretary-General of the United Nations.

IN WITNESS WHEREQF, the undesrsigned Plenipotentiaries,
being duly authorized thereto, have signed this Con-
vention.

ANMNEX: Dispute Settiement Clause

The following clause is recammended as a model for inclusion in
bitlateral or mulitlateral treaties on Space Law or Space Activi-

ties:

®Any dispate arising in connection with this Treaty shall
be settled in accordance with the Convention on the
Settlement of Space Law Disputes which hereby is made an
integral part of this Treaty. Ratification of this
Treaty is, therefore, also to be considered as a ratifi-
cation of that Convention. The Instrument of Ratifi-
cation will, therefore, be also deposited with the
Secretary-General of the United Nations."
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Related Work in Study Groups and Interim Working Parties

Studies of the use of geostationary satellites by the fixed-satellite
service had been in progress for many years in CCIR Study Group 4. With the
prospect of a relevant conference, efforts were intensified. As work
proceeded, other interested Study Groups paid more attention to this area.
Detailed woerk was carried out by existing Interim Working Parties {IWPs) or by
new ones formed temporarily for the purpose, Following approval by Study
Groups, material was embodied in a report to the XYth Plenary Assembly of the
CCIR in 1982. Nearly all Study Groups have presented reports to the CPM since
1982, based on the latest available information, With these contributions and
those from administrations and other participating organizations, the CPM had
a2 wealth of material from which to draft a report containing the techmical
information availabie.

Timing of the CPM introduced a problem. Interim Study Group meetings
in 1983 revised texts of the CCIR XVth Plenary Assembly and added information
which could be useful to the HWARC, but which did not have the approval of a
CCIR Plenary. The policy adopted is to make reference to the texts of the
XVth Plenary, since these are widely available, when. they contain information
essential for the Conference, but to refer to texts of the later interim
meetings that include significant changes. .

Although the new material in the interim texts of the Study Groups
will not be endorsed by a CCIR Plenary Assembly before WARC-QRB-85, it is to
be expected that much of this material, and reports on the continuing work of
some IWPs, will be so endorsed by the XVIth CCIR Plenary Assembly in 1986 and
will therefore be available for WARC-ORB-88. Attention is drawn in the CPM
Report to topics on which further information will be needed at that time, and
administrations are urged to submit contributions on these topics to the final
meetings of CCIR Study Groups. It may be noted, however, that WARC-0RB-88 is
likely to be in a time-relationship with the next cytle of CCIR meetings
similar to the first session's relaticnship with the present cycle.
Consequently, some interim studfes that will be relevant and useful to WARC-
ORB-88 will not have been formally approved by a CCIR Plenary.

Meeting Attendance and Participation

The CPM was attended by 340 delegates from 61 administrations {see
Table 1) and 33 other organizations (see Table 2). - The work procesded in four
Working Groups, chaired by Messr. D. J. Withers of the United Xingdom, T.
Murztzni of Japan, A. Bastikar of Canada and E. Kamdem-Xamga of Cameroon, pius
an Editorial group chaired by Mr. M. Thue of France. Each Working Group was
rasponsible for specific chapters and annexes of the report, but the parts
could not be entirely dissociated and continual interaction was needed to use
the available expertise to best advantage and %o aveid unnecessary duplication
of materfal, The detailed work was carried out by Sub-Working Groups and
draftipgy parties,

An analysis was done by one U.S. delegate of the frequency of national
delegation participation in the discussions at various working Tevels during
the Conferenca. In a sampling that {included ten plenary sessions, nine work-
ing group sessions, and eight sub-working group and drafting group sessions,
it appeared that 96% of the speaking and discussion {measured by frequency,
not length of speeches) was provided by 19 national delegaticns and INTELSAT.
Table 3 shows the tabulated count and percentage share of the 20 most frequent
speaking delegations, Many of the top ten on the 1ist in Table 3 provided
subworking group or working arcup chairmen and frequency of speaches was
increased by their reporting and explaining work done in other meetings. The
delegations speaking most often to present, explain, interpret or correct
material under consideration are those in a position to significantly in-
fluence the content of the conference documentation. It is interesting to
note that so much of the discussion is generated by so few of the delegations.
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The Work of the CPM

The CPM produced a Report in 12 chapters with annexes supplying addi-
tional information in support of the chapters. Chapter 1 is an Introduction.
Chapters 2 to 8 inclusive deal with the subject matter of Reselution 3 of the
WARC-7%. <Chapter 2 provides general technical information on terminology and
propagation. Chapters 3 and 4 provide basic technical and operational infor-
mation and factors necessary for the WARC-ORB-85 to decide which services and
bands should be planned, and what other approaches might be taken to meet the
objectives of Resolution 3. Chapters 5 and 6 are congerned with the technical
and operational information relating to principlies, parameters, criteria and
guidelines for regulatory procedures required for services which are to be
planned. Chapter 7 provides information on regulatory procedures for those
services which are not to be planned. Chapter 8 considers the available
sharing criteria applicable to shared frequency bands -to be considered by
WARC-0RB-85 with the exception of feeder links for thée broadcasting-satellite
service, which are treated in Chapters 10 and 12.

Chapters 9 and 10 are concerned with technical and operational factors
" and with sharing criterfa relating to the planning of feeder liaks for the
broadcasting~satellite service in Regions 1 and 3.

Chapter 11 provides information relating to the objectives of
Resolution 505 of WARC-79 on sound broadcasting im the broadcasting-satellite
servica.

Chapter 12 provides technical informaticn which is relatéd to the task
of WARC-ORB-85, of formally adopting the decisions of RARC-SAT-83.°

The Report also contains eight annexes which elaborate on the material
contained in the chapters. Annexes 1, 2 and 3 are relevant to Chapters 2 and
3. Annex 4 provides background material for Chapters &, 5, 6 and 7. Annex 5
relates similariy to Chapters 8 and '10. Annexes 6 and 7 provide material for
Chapters 9 and 11 respectively. Finally Annex 8, in support of Chapter 12,
provides a detailed procedure for the coordination between earth stztiens
which use frequencies in the bidirectional sense.

Resclution 3 of WARC-79 invited the CCIR to carry out preparatory
studies and provide the first session of the Conference with technical infor-
mation concerning principles, criterfa and technical parameters including
those required for planning space services.

Having compieted this task, the CPM considered it necessary to submit
for information a description of altermative planning methods and other pos-
sible approaches to the problem of ensuring that the principle of guaranteeing
all countries equitable access to the geostationary orbit is upheld in
practice.

In the text of the CPM report it was agreed by the meeting to refer to
these methods and approaches as "planning methods."

The CPM recognized that the CCIR was not empowered to define whether a
method/approach s a planning method or not. This question can only be deter-
mined by the WARC (RB-85.

The Alternative Planning Approaches

During the CPM, the peint of departure for consideration of alterna-
tive planning methods was the Report of IWP 4/1 contained in conference
document no. 30. In that report, the IWP had presented five altarnative
approaches. [n the national submissfons of CPM documentaztion, two additional
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approaches were elaborated, one by the USSR and one by China., In the CPM
report, the first five alternatives presented are the IWP developed aTterna-
tives, the sixth method is the USSR proposal and the seventh is the Chinese
proposal, Thus, the CPM report places before WARC-QRB-B5 seven altermative
methods for planning as described here:

METHOD 1: WORLD ON REGIONAL DETAILED LONG-TERM (10-20 Years)
A PRIORI ALLOTMENT PLAN

This methed involves a Tong-term world or regional a prigri
frequency/orbit allotment plan with a procedure for the revision of require-
ments that is similar to Article 4 of Appendix 30 (the 1977 BSAT plan}. Under
-this procedure new satellite service requirements may be accormodated only if
they do not cause unagceptable interference to those within the plan.

METHOD 2: WORLD OR REGIONAL DETAILED SHORT-TERM (3-5-Years)
A PRIGRI ALLOTMENT PLAN

Under this method, conferences would be convened periodically (3-5
years) to revise the technical parameters and regqulatory procedures for the
plan and to accommodate new requirements. At each conference &ll of the
existing networks and all of the new or modified requirements would be
accommodated, During the interval between conferences, new requirements would
be accommodated to the extent that they did not cause unacceptable inter-
ferance to networks in the plan., The short time between confeérences would
reselt in few unforeseen needs arising, given the planning iead-times that are
needad to establish new spacecraft.

METHOD 3: WORLD, REGIONAL OR SUB-REGIONAL DETAILED A PRIORI ALLOTMENT
PLAN WITH SPECTRUM/ORBIT SEGMENTATION

In this approach, conferences would be convened from time to time as
required (at intervals of ten years or less) to revise the overall technical
parameters and regulatory procedures. At these conferences, all existing
networks and new requirements would be accommodated in the plan., Between
conferences, there would be guaranteed access for new requirements. Access
would be guaranteed by such mechanisms as reserving spectrum/orbit capacity
for future requirements unforeseen at the time of the conference, or by the
subsequent convening of a special meeting. This approach would necessitate
spectrum and/or orbit segmentation of some kind, as agreed by the conference.

METHOD 4: GUARANTEED ACCESS BY MEANS OF MULTILATERAL COGRDINATION

Under this approach, a conference would not establish a formal plan,
but would establish procedures for guaranteed frequency/orbit access for new
requirements, Normally frequency/orbit access would be ceordinated in accord-
ance with the procedures contained in Method 5. When & new requirement could
not be accommodated readily a special meeting would be called of those ad-
ministrations which might be affected and a2 means would be found to
accommodate the new requirement.

METHOD 5: PROCEDURES AND TECHNICAL FACTORS PERIQDICALLY REVISED

This approach to planning is a phased revision of the existing
regulatory procedures, requlations and CCIR Recommendations, as well as the
development of new procedures, reguiations and Recommendations {simplified to
the extent pgssibie) Teading to a more efficient use of the geostationary
satellite orbit/spectrum resource.

A French proposal to the CPM introduced a mechanism that could be
applied in any of several methods. The mechanism is called M3 Harmgnization,
or Multilateral Thres Factor Harmonization. This approach was introduced by
France as an alternative to a priori planning.
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The French administration introduced and explained the concept of
their approach in this way:

"For this harmonization, principles for universal compliance must
be established. The concept of harmonization as such is not
linked with any particular "planning method.® The consideratians
below are to be viewed essentially in the context of muiticoor-
dination, but it will be sezen that the congept of harmonization is
not reduced to a mere method of multicoordination, being based on
a different principle.

"The originality of this concept resides in the fact that it is in
no way based on & forcible hemogenization of networks... The aim
is not to eliminate the differences between netwarks which serve
as the very basis of the recognized characteristics of satellite
networks. On the contrary, the objective is to reduce the ine-
qualities between networks, which may be of three kinds:

~ inhomogeneity (incompatible characteristics);
- rigidity (fixed orbital positions);

- unequa% treatment (resu1t1ng in very different interference
levels

“This harmonization can therefore be defined as a set of measures
intended to make satellite networks more compatible with each
other and more equal without eliminating their individual
features. - These measures are as follows:

- segmentation of the spectrum;
- repositioning of satellites;
- equitable interference.

*Since the harmonization is defined in the context of multilateral
coordination and involves three facters (spectrum, orb1t and
interference), it is designated as "M3 harmonizaticn"...

“The application of the harmonization described fn this document
can be envisaged enly for networks published after a date to be
determined.”

This particular proposed alternative 1s presented in some detail in
this outline, because it may be the best example produced by the CPM of a kind
of creative approach, a kind of flexible adjustment to existing procedures,
that does not go to the extreme of a priori planning, but does move toward
some combination of adjustments and accommodations that could produce a

"guarantee in practice" of access to the orbital and spectrum resources.
Thinking of this kind may be a viable source of alternatives to a prieri
plann1ng.

METHOD 6: AN A PRIDRI PLAN FOR A PERIOD OF ABOUT TEN YEARS IN
GENERALIZED PARAMETERS

This method combines the concept of an a priori plan with the pos-
sibility of flexible system design, taking into account the development of
technology and possible future changes in the requirements of administrations.
Conferences would be convened perfodically (about every ten years) to revise
the technical parameters and regulatory procedures for the plan and to accom-
modate new requirements. At each conference, all of the existing networks and
all of the new or modified requirements would be accommodated.
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The technical parameters of the plan would characterize the sen-
sitivity of a system to interference as well as the level of interference
catused to other systems in the plan, but witheut specification of the types of

“signals used, modulation or signal precessing or the detailed characteristics
cof the earth and space stations of the planned systems. The plan weoulg
specify for each satellite network: (1) satellite position; (2) beam
coverage; (3) frequency/polarization allotment; and (4) the fcllowing general-
ized parameters:

A (8) - maximum permissible value of the power radiated by the
earth station in a given frequency band, as a function of angle 8
calculated from the direction of maximum radiation;

B (B) - permissible power flux-density{PFD) that may be produced at
the location of the wanted satellite by interfering signals
from other satellite systems arriving at angle B to the axis of the
receiving antenna of the wanted satellite. This parameter charac-
terizes the sensitivity of the satellite receiver to interference;

¢ (B) - maximum permissible PFD produced at the Earth's surface by
the satellite emission, as a function of angle B calculated from the
direction of maximum radiation; :

D (8) - permissible PFD that may be produced at the Earth's surface
by interfering signals from other satz2llite systems arriving at
angle 8 to the direction of the wanted signal. This parameter
characterizes the sensitivity of the Earth receiving equipment to
interferenca,

For each of the generalized paramsters {A, 8, €, D) minimum and maxi-
mum values should be specified in the plan to provide certain flexibility for
the system designer. On the other hand the choice of the range of parameters
must take into account the fact that the more permissive the range of general-
ized parameters serving as a basis for planning, the smaller will be the total
capacity of the G30.

METHOD 7: WORLD WIDE PLAN COVERING ONE SATELLITE GENERATIQON LIFETIME
. {ABOUT TEN YEARS}

This method uses the requirements submitted by administrations as a
basis for optimizing satellite orbita] positions, beam shapes, frequency
assignments, etc., on a world-wide scale with a view to the establishment of 2
world-wide plan for a satellite generation lifetime {about ten years).
Cperational and technical parameters are defined in a computer facility that
evaluates all requirements and determines the appropriate allocations and
assignments of resources to accommodate all requirements.

Tha planning method adopts a step-by-step apprcach in cases where
requirements in a certain arc of the orbit cannot be fully accommodated. Each
step is carried out through multilateral coordinatién among the administra-
ticns concerned using computerized analysis and resource allocation.

Requirements which fail to meet stipulated interference criteria may
2lso be recorded in the plan if they are considered to be accepted by the
submitting administrations and if they do mot cause unacceptable interferance
to the service of any other administration.
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Concluding Observations

At the completion of work at the CPM, it was the generally shared view
of many delegates that a useful and constructive documentary base for the
WARC-0RB-85 had been assembled by the CPM. The CPM report will be important
to the work at the '8% Conference. In addition, a forthcoming report from the
IFRE on the stituation prevailing with regard to use of the GEQ, and describ-
ing the experience of administrations to date on gaining access to the orbit,
will be an important basic text. Finally, from all the discussion and learn-
ing that has taken place in recent years, it appears very likely that many
administrations will make additional submissions to WARC-QORB-85 with national
proposals on how to deal with the major agenda items,

Some important groundwork has now been completed. A great deal of
work remains ahead. :

TABLE 1

Administrations Participating in the CPM {61)
{Alphabetical 1isting originally in the Freénch ianguage)

Algeria Ethiopia New Zealand
Federal Rep. Germany Finland Oman

Saudi Arabia France Pakistan
Argentina Greece Papua-New Guinea
Australia Guatemaia Netherlands
Austria Guyana Peru

Bolivia Hungary Paland

Brazil India ) Portugal

- Bulgarfa Indonesia German Dem. Rep.
Cameroon - Iran . Great Britain
Canada Irag Senegal

Chili Iretand Singapore
Peoples® Rep. China Italy Sweden

Cotembia Jamaica Switzeriand
Cuba - Japan Czechoslovakia
Denmark Jordan Togo

Egypt Kenya USSR

Ecuador Malaysia Yenezuela

Spain Mali Yugeslavia

USA Mexico Zaire

Norway
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TJABLE 2

Organizations Participating in the CPM (33}
(Alphabatical 1isting criginaily in the French language)

Recognized Private Operating Agencies (20}

Norddeutscher Rundfunk (NDR) Yeisradio
Iweites Deutsches Fernsehen {ZDF} Radiotelevision Italiana {RAI)
Qesterreichischer Rundfunk Telespazio
Telecom Canada Kokusai Denshin Denwa Co., Ltd. {KOD)
Teleglobe Canada Nippon Hoso Kyokai (NHK) Japan
Telesat Canada Nippon Telegraph & Telephone Public
Cia Telefonica Nacional de Espana Corporation. (NTT)

{CTNE} Companhia Portuguesa Radio Marceni
Radiotelevision Espanola (RTVE) British Telecom

Communications Satellite Corp {COMSAT) Radiotelevision Yougos1ave
GTE Services Corporation
Satellite Business Systems (SBS)

International Qroanizations (10)

Pan African Telecommunications Union European Broadcasting Union {EBU)

Eurgpean Space Agency (ESA) Provisional Eutelsat
Inter-unions Committee for INMARSAT

Assignment of Frequencies for INTELSAT

Radioastronomy & Space ARABSAT

Science {IUCAF) Asia-Pacific Broadcast1ng Union

Scientific and Industrial Organizations (2)

‘Systematics General Corporation
Electronic Industries Association of Japan (EIAJ)

UN Specialized Agencies (1)

Wortd Metaorological {rganization (WMC)
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Great Britain
Canada
USSR

India

USA

France
Brazil
Japan
Colombia
China
Algeria
Kenya

Iran
Netherlands
Camergon

Fed. Rep. Germany

Irag
Senegal’
Egypt
Intelsat
ATl Others

JOURNAL OF SPACE LAWY

TABLE 3

Frequency of Delegation Speeches During CPM

% of
Total

12.5
11.3
10.3

13
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Total 100

Vol. 12, No. 2

No. of
Statements

107
97
88
86
62
58
54
43
33
25
24
22
19
18
16
15
14
14
13
13

3

855

This statistical analysis is based on a sampiing of the frequency of delega-
tions speaking in ten plenary sessions, nine working group sessions, and eight

sub-working and drafting group sessjons.

It was concentrated in Working Group

B and Sub Group B-2, in which the alternative methods of planning were dis-
cussed and described.

Stephen E, Doyle
National Chairman,
FCC Space WARC '85
Advisory Committee
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2. Consideration of Matters Relating to the Peaceful Uses of Outer Space at the Thirty-
Ninth Session of the General Assembly*

The adoption by consensus on December 14, 1984, of General Assembly Resolution
39/96 on Agenda Irem 72 “International cooperation in the peaceful uses of outer space”
concluded the round of U.N. deliberations in the field of the peaceful uses of outer space
for the year 1984.

As in previous years, Item 72 was assigned to the Special Political Committee (SPC)
of the General Assembly and was considered by this committee ac its 39th to 45th, 47th
and 49th meetings berween November 23, and December 6, 1984, The discussions in
which 47 delegations took part, centered on the questions featured in the report of the
Committee on the Peaceful Uses of Outer Space (COPUOS) to the General Assembly!
national space programs and international cooperation in outer space activities, as well
as the implementation of the recommendations of the Second UN Conference on the
Exploration and Peaceful Uses of Quter Space (UNISPACE ‘82).

The purpose of this reporz is to review briefly the debate concerning Agenda Item
72 held in the SPC during the thiry-ninth session of the General Assembly and, in
particular, the views of different States on the principal questions relating to the legal
aspects of outer space.

Remote sensing

The debate in the SPC showed once again that this subject continues to be one of
the key issues on the agenda of COPUQS. Speaking on this item the large majority of
delegations emphasized its importance for the international community and expressed
regret and disappointment that the formulation of draft principles relating to remote
sensing of the earth from space was so very limited. The representatives of Brazil, Indonesia,
India and Bulgaria stated that the lack of progress was attributable to the unwillingness
of certain countries to adopt a serious approach and to the absence of 2 political will
to negotiate. In this regard, Austria pointed ourt that “a breakthrough in the deadlock
could be achieved only if there was a stronger commitment on the part of all to reach
agreement on generally accepted draft principles.”2

The delegations of Czechoslovakia, the German Democratic Republic, Nigeria,
Pakistan, the Phiilippines, Sytia, Uganda, and Uruguay, while drawing atrention to the
importance of the elaboration of draft principles on remote sensing, advocated the speedy
establishment of international legal norms governing the activities of Srates in this field.
Emphasizing the need to intensify the COPUOS Lega! Sub-Committee’s efforts to agree
on the principles, Rumania stated that otherwise, without international rules on the matter,
States would merely apply their own rules for remote sensing activities which might be
fraught with serious consequences.? The representarive of Hungary proposed that che
General Assembly should request the Legal Sub-Committee to complete the important
task.’ The delegations of Austria, Brazil, Canada, Iraly and others suggcsted contributing
priority treatment for this item in the Legal Sub-Committee.

*The views contained herein are those of the author and do not necessarily reflect those of the Unired Narioas.

Doc. A/39/20 (Supplemen: No. 20),
2A/SPC/39/8R 41, p4.
3A/SPC/39/8R.43, p.14.
“AJSPC/39/8R.A41, p.7.
*A/SPC/39/5R.42, p.13.
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As in the past, paricipating developing narions spoke in favor of securing the concerns
of sensed States with regard to sovereignty over their natural resources and informarion
relating to those resources. Accordingly, they advocated the principle of respect for
sovereignty of sensed States which in their view was essential to protect the legitimare
rights and interests of sensed Srates against possible misuse of information regarding their
national terrirories. Such an approach was stressed by the representatives of Venezuela,
Kenya, Mali, Brazil, Iraq, Nigeria, and Uganda and was shared by socialist countries such
as Bulgaria, Czechoslovakia, Poland, the Soviet Union, and Vietnam.

The delegations of Kenya, Nigeria, the Philippines, Uganda and others supported

- by Rumania, Vietnam, and Poland were of the view that sensed States should have rights
over the dissemination of data concerning their territory and resources to other States.
It was noted by these delegations that such data should not be disseminated o third
parties without the approval of sensed States. Moreover, the delegation of Kenya went
as far as proposing that no remote sensing should be carried out at all without prior
notification and the consent of the State concerned.

The representatives of Nigetia, Kenya, Cuba, Pakistan, Iraq, and Uganda spoke in
favor of the right of the sensed State to have continuous, non-discriminatory and timely
access on a priority basis to all data and information obtained over its territory. Some
of these delegations as well as the delegations of Uruguay and Uganda believed that such
infotmation should be supplied to sensed States on a free of charge basis or at nominal cost.

The representative of the Soviet Union, dwelling on the problem of dissemination
of information, said that one problem remained to be solved, namely, determining whethet
dissemination of data and information collecred through remote sensing of foreign territory
should be limited or whether States and private corporations should be given a free hand
in that respect. His government reiterated its position that such activities should be
limited.”

The representative of Brazil recalled his delegation’s proposal to the effect that a

-sensed State shall have timely and non-discriminatory access to remote sensing data
concerning its terrizory before access is granted to any third party, and thar a sensing State
shall be held internationally responsible for the dissemination of any data that adversely
affects the interests of a sensed State.® The Brazilian delegate regretted that, despite the
widespread support for this iniriative, negotiations were at a standstill.? Referring to the
proposal of Brazil, the delegate of Vietnam characterized it as “a compromise” which
provided a good basis for negotiationsi®

The delegations of Mexico, Czechoslovakia and the Getman Democratic Repubhc
expressed concern at the commercialization of space activities and, in particular, the
involvernent of private corporations in the field of remote sensing. In this connection,
the Mexican delegate referred to the recent announcement by thelJ.S. National Aeronautics |
and Space Administration (NASA) concerning “its policy on the commercial use of outer |
space and the effects which that policy might have on the furure participation of developing
countties in the use of outer space.

In the course of the debate, developing States, as in the past, called for the
strengthening of the coordinating role of the United Nations in the collection and

6A/SPC/39/SR.42, p.6.
14, pl3.

SWG/RS (1982)/WPiL
3A/SPC/39/SR.43, pa2.
194 /SPC/39/SR.40, p.5.
1A/SPC/39/8R.40, p.3.
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dissemination of information and some of them endorsed the proposal to establish an
international body to direct and operate remote sensing activities.

The western countries, whose position generally has been that any viable set of legal
principles should foster the development of remote sensing programs and not inhibie
their practical operation and that the dissemination of remote sensing data should not
be restricted, did not address in any detail the international legal aspects of remote sensing
and touched mainly on the scientific and technical problems of the issue. They also dwelt
on their narional and international programs on remote sensing and in general form
endorsed continuing priority treatment for the elaboration of draft principles in the Legal
Sub-Committee. The representative of Iraly noted that an aim to reach 2 final text on
remote sensing still required “sensible work” and underlined the importance of progressing
on this subject? The delegate of Japan pointed out the fact that in drafting the principles
on remote sensing “it was important not to impede the development of activities and
international cooperation in this field."13

Nuclear Power Sources (NPS)

The debate showed that in general the points of views of different groups of States
on this item remained unchanged and that they continued to adhere to their known
positions.

One group of States insisted that the present provisions of the outer space treaties
needed to be supplemented in view of the existing inadequacies of the law in the field
of the use of NPS in outer space. They stated that the present title of the Legal Sub-
Committee’s agenda item should be changed and the Sub-Committee should have a clear
mandate to draft principles governing the use of NPS in outer space on a priority basis.
However, another group of States did not agree with this approach pointing out that
the current title of the agenda item was appropriate and need not be changed and given
priority treatment,

The delegations of Austria, Canada, France, Italy, and Sweden underlined the
importance that they attached to the problem of NPS and favored the speedy elaboration
of a set of international rules on the use of NPS which in their view should not be difficule,
provided thete was political willingness on ll sides. These delegations as well as those
of Pakistan, Japan and Brazil regretted that little progress had been achieved in the Legal -
Sub-Commirtee on this matter. In this regard the reconvening of the Working Group
on NPS within the Scientific and Technical Sub-Committee was highly appreciated and
considered by them as a good practical measutre in the right direction. It was also hoped
that the Working Group would be able to reach agreement in 1985 on recommendations
of substance. :

Referring to the efforts of the Legal Sub-Committee in elaborating an agreed text
on the format and procedure for notification in case of malfunction of a spacecraft with
NPS on board, the representative of Canada said thar the momentum achieved by this
body in 1983 must not be lost14 In the view of the Swedish delegate internationally
accepted safety regulations must be urgently adopred for the use of NPS and this activity
should be subject to at least the same regulations that have been adopted for the use
of NPS on earths

12A/SPC/39/SR.45, p.8.
BA/SPC/39/SR.44, p.13.
MA/SPC/39/5R.43, p17.
A/SPC/39/SR.42, pil.



186 JOURNAL OF SPACE LAW Vol. 12, No. 2

The repesentative of Uruguay stressed the need for notification prior to re-entry into

" the earth’s atmosphere, assistance to States affected in order to minimize risks, safety
measures for radiological protection and an international code of responsibility for direct
and indirect damage ¢ The delegare of Iraq supported the view that in the case of a space
craft with a nuclear power source on board falling to earth, clean-up operations should
be carried out by national teams, to be trained, in part, by the United Nationsi” The
idea of the responsibility of nuclear power source users was also endorsed by Argentina s

Definition and Delimitation of Outer Space and the Geostatinary Orbit (GSO)

The exchange of views revealed that a growing number of Srates of different
orientation have taken a favorable attitude toward the need for delimitation of outer space
in relation to air space. Yet another group of States opposed such an approach on the
grounds that no disputes or other difficulties had arisen from the absence of 2 boundary
and that its establishment at 2 particular altitude would be arbitrary and premature and
could create more problems than it could solve in view of the rapid development of space
technology.

The delegations of Argentina, the Philippines, Iraq, Ukranian SSR, Vietnam, the
Soviet Union and others insisted that the delimitation of outer space was a necessaty and
urgent question and should continue to be considered in the Legal Sub-Commitee through
its working group on a priority basis. It was pointed out that defining the limits of State
jurisdiction should be based on the principle of State sovereignty and the right of all
States to freely explore and utilize outer space!® In the view of the representatives of Uganda
and Poland the definition and delimitation of outer space was important because of the
different legal tegimes governing airspace and outer space and in order to avoid any
violation of State sovereignty.?® The same aspect was emphasized by Nigeria; its
tepresentative stated that the boundary should clearly establish where State sovereignty
begins and ends in relation to space so that any infringement on sovereigaty could be
duly punished in accordance with international law and the United Narions Charter.®
It is worthwhile to mention that Poland and Mongolia expressed their support of the
USSR proposal to fix the lower limit of outer space at 100-110 kilometers above sea-level
and to recognize the right of innocent and peaceful passage through air space.® It was
stated that the Soviet proposal could provide a suitable basis for discussion on that sensitive
matter.??

" The equatorial States (Colombia, Ecuador, Indonesia, Kenya, and others) contended
that 2 set of rules should be elaborzted to regulate the use of the geostationary orbit,
as the absence of such rules placed the equatorial and other developing countries in 2
disadvantageous position and facilicated the preponderant use of it by States capable of
stationing satellites there. This approach was also shared by Iraq, Madagascar, Venezuela,
Viernam, and Uraguay. With the exception of Kenya, which as in previous years considered
that equatorial States had a legitimate claim over the orbir above their territories and
should be given special rights, other equatorial States did not reassert such claims.®

164 /SPC/39/5R.44, p.3.
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Endorsing the need to establish a special regime for the geostationary orbit and, in the
case of Ecuador, proposing that recourse to the orbit should be declared sx7 generds and
subject to international regulation,® the delegations of Uganda, Indonesia, and Colombia
recognized the rights of other States and specially of developing countries with respect
to the orbit. In this regard the delegations of the Philippines and Indonesia referred to
the initiative of Colombia, Ecuador, Indonesia, and Kenya on Draft General Principles
Governing the Geostationary Orbit which was submitted at the twenty-third session of
the Legal Sub-Committee in 1984.2¢

Placing emphasis on the threat of saruration of the otbit, the equatorial States drew
attention to the necessity of preserving their “special rights and interests” and the
importance of keeping the orbit for furure use by countries which ar the moment had
no access to space technology. The delegation of Colombia was concerned not only by
the congestion and saturation of the GSO but also by “the monopolistic appropriation
of space” and therefore asked the Scientific and Technical Sub-Commitree to submir at
the following session a historical analysis of the development of the use of the GSO in
the last 25 years when the orbit had been “systematically invaded, thus creating a serious
problem”.#? '

The delegations of Irag, Syria, and Uruguay shared the concern of the equatorial
States at the possible saturation of the GSO. As stated by the representative of Uruguay
the danger of saturation existed in reality in view of cthe annual 18 percent increase in
the number of satellites in orbit.?® The representatives of Pakistan, Poland, Austria,
Yugoslavia, and Nigeria, while agreeing that the GSO was 2 limired natural resource,
emphasized that all States ought to be able to use the orbit on a just, rational and equitable
basis while Syria, Brazil, and Ecuador proposed that due account must be taken of the
intetests of developing States, to benefit from the use of the orbit. Along with China,
Syria, Mali, and Madagascar, these countries favored the speedy elaboration of a regime
for the orbit so that it would by used by the international community in a planned and
regular manner.

The delegates of Cuba and Poland proceeded from the fact that the GSO was an
integral part of outer space and thar its use by States must be governed by the 1967 Quter
Space Treaty.2? In supporting this approach, Mongolia stated that the orbit could not
be subject to national acquisition.*® The Soviet representative urged that a generally
acceptable solution of this complicated but important issue should be found without
infringing on the competence of the International Telecommunication Union (ITU).»

"The delegations of western countries (Sweden, FRG, Italy, and others) referred to
the important wotk being done by ITU, the appropriate international forum for dealing
with that matter, and emphasized its role in finding acceptable solutions for the allocation
of radio frequencies and the problems of interference. Italy was of the opinion that more
thorough consideration should be given to the characteristics of the orbit before any rules
were adopted.3 :
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Direct Television Broadcast Satellites (DTBS)

Although the jtem on DTBS has not been on the agenda of the General Assembly
or of COPUOS and its Legal Sub-Commirtee since the adoption by the General Assembly
in 1982 of the Principles Governing the Use by States of Artificial Earth Satellites for
Inteznational Direct Television Broadcasting,? a number of delegations in the course of
the debate in the SPC rouched on this question in their statements.

The representatives of developing States and socialist countries drew attention to
the importance of this subject as well as to the adoption by the General Assembly of
the Principles on DTBS. The delegations of Uganda, Nigeria, Czechoslovakia, Poland,
Ukranian SSR, and the German Democratic Republic, while highly appreciative of the
principles contained in Resolution 37/92, were of the view that COPUQS and its Legal
Sub-Committee should continue its efforts to codify those principles in a legally binding
instrument which would define the responsibilities of the broadcasting and receiving States.
It was emphasized that the work should be completed in the shortest time in order to
avoid possible disputes. As to the principles in Resolution 37/92, it was pointed out that
they could serve as a useful basis for the preparation of a legally binding document.

In the view of Uganda, a new convention should safeguard the sovereignty of States,
the right of peoples to choose their way of life and the balanced flow of information.
Further, direct broadcasting satellite activities should be aimed at strengthening friendly
relations and cooperation among States and should benefit both the sponsors and the
recipients of the broadcasts.?* In this connection the observer of the Holy Sce referred
to the words of Pope John Paul IT who said that rich countries must 0t attempt to use
space technology to impose their own culture on poorer nations by “a kind of cultural
imperialism."> The same views were exptessed by the representative of Nigeria who stated
that to impose a /2 accompéi by one or two countries on the majority of States in relation
to DTBS was not only unacceptable but also ran counter to the spirit of equity and justice
in intetnational relations.’¢

Prevention of an Armys Race in Outer Space

This question was the most important and controversial and almost all States
participating in the debate in the SPC spoke on it emphasizing the growing imporrance
of taking timely measures with the aim of preventing an arms race in space. The Group
of 77 and socialist countries (Brazil, Egypt, Nigeria, Madagascar, Syriz, Cameroon, Kenya,
Tunisia, India, Indonesia, the Philippines, Vietnam, Cuba, Bulgaria, Hungary, the Soviet
Union, and others) expressed their grave concern regarding the militarization of outer
space which in their view represented 2 threat to the future of mankind and to its very
existence and favored the speedy elaboration of legal and political principles halting the
spread of an arms race to outer space.

These States endorsed General Assembly Resolution 38/80 by which the questions
relating to the militarization of space were introduced in the agenda of COPUOS. They
expiessed the view that COPUOS had a legitimare interest and comperence on this issue
and that along with the Conference on Disarmament (CD) it should play 2n active role
in this area. They referred to the rich experience and the potential of COPUQS which

»A/RES/37/92.
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in a relatively short period of time prepared five important international legal instruments
whose objective is the peaceful uses of outer space.

At the samne time, attention was drawn to the necessity of close coordination between
COPUOQS and CD. Uganda, supported by Pakistan, took the position that COPUOS could
supplement che efforts of CD.37 Syria suggested that CD must take into account the views
of COPUOS? and Bulgaria thought that the relevant tasks could be divided between
these two bodies.?? .

The representatives of western countries (United States, France, Japan, Sweden, the
FRG, and Canada) held the view thart COPUOQS was not the appropriate body to discuss
disarmament quesitons and that it was a mistake to introduce these questions in the
Committee's agenda. These countries voiced dissatisfaction with respect to the manner
in which Resolution 38/80 had been adopted by vote, breaking as they stated the long
standing tradition of decision making by consensus and sttessed that only return to this
tradition could guarantee successful UN work in the field of outer space. They felt that
efforts should be done at the current session to find solutions to the problems on the
basis of consensus.®

The delegations of Austria, Sweden, Japan, and Ireland, on behalf of the European
Comrmunity, expressed concern at the extension of an arms race in outer space and their
cornmitment to the aim of preventing it. Proceeding from the fact that CD was the single
multilateral disarmament negottating body having a ptimaty role in the negotiations of
an agreement on the prohibition of an arms race in space, these and other western States
believed that consideration of disarmament matters relating to outer space in COPUOS
would only duplicate the efforts being undertaken in CD. It would also risk diverting
COPUOS from its main task, which they said laid mainly in scientific, technical and legal
fields and not in arms control issues, and thus make the Committee’s ability to function
effectively and constructively very doubtful.#* Reference was also made to the fact that
a proliferation of disarmament fora would only impede progress and further complicate
matters.*? Due to these reasons, the western States believed that the item on the
militarization of outer space shouid be removed from the agendz of COPUQS,

Oppostng the militarization of outer space, the delegation of China placed emphasis
on the responsibility of the superpowers in this regard and urged them to adopt immediate
measures to halt the arms race in outer space.s It also referred to the proposals on this
matter put forward by Chinese delegations to the CD and COPUOS.4

37 A/SPC/39/5R.44, p.14.
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40The developing states, while emphasizing the importance of consensus, made it clear that they did not
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The delegations of socialist states (Bulgaria, Byelorussian SSR, Poland, Hungary,
Czechoslovakia, Cuba, Vietnam, Mongolia and others) were critical of “militaristic forces”
for taking practical steps toward the militarization of outer space and transforming it into
a theatre of war “with a view to achieving global militaty supremacy.” They stated that
the plans to acquire military superiority were “illusory and adventurisuc”

The USSR delegation spoke in detail on the conctete proposals of the USSR
Government to ensure peace in outer space.*’ Regarding in particular the 1983 Soviet
Draft Treaty, it was stated that the Draft provided for a combination of political and legal
obligations by States to prevent the use of force against one another in space and from
space, and measures of material nature aimed at preventing the militarization of outer
space. The USSR representative suggested that CD could take up the questions'of a material
nature and COPUOS could examine the question of political and legal obligations. Such
political and legal obligations in his view could form the content of an additional protocol
to the 1967 Qurer Space Treaty.¢

Conclusion

The general debate in the SPC and the analysis of positions.of states cleatly showed
the serious differences on certain important matters relating to outer space. Although
a sense of moderation and self-restraint prevailed during the discussion of Agenda Item
72 in the SPC and its working group, which was established under the chairmanship of
Austtia to prepare 2 draft resolution, the adoption of the resolution as it was anticipated,
from the beginning proved not to be an easy task. In fact, untl the last moment the
adoption of the resolution by consensus appeared to be an elusive goal. A number of
meerings of the working group as well as numerous informal consultations on bilateral
and multilateral bases did not bring positive results. A compromise, hawever, was reached
on the basis of the second Austrian draft resolution,*7a text which made it possible for
all groups of States to go along with a modified mandate of COPUOS and its Legal Sub-
Committee. As 2 result, this text of the draft resolution sponsored by Austria on behalf
of the working group was adopted on December 6, 1984, by a consensus of the SPC.
Accordingly, on December 14, 1984, the General Assembly, upon recommendation of
the SPC, adopted Resolution 39/96 on Item 72 by consensus and not, as was the case
last year, by vote. It is worthwhile to note that the questions on which the Member States
wete divided in 1983, and which did not make it possible to adopt a consensus resolution,
related mainly to two agenda items before COPUQCS and its Legal Sub-Committee. The
two agenda items were as follows: (2) the inclusion in the Committee’s agenda of an item
on the militarization of outer space and (b) the new strengthened mandate of the Legal

4The socialist states welcomed che 1981 Sovier proposals for the conclusion of 2 ereaty on the prohibition
of the stationing of weapons of any kind in outer space (Doc, A736/192) and the 1983 Soviet proposal for the
conclusion of a treaty on the prohibicion of the use of force in ourer space and from space against che earth
(Doc. A/38/194, April 23, 1983). In their view, together with the unilateral Soviet commitment not to be the
first to deploy any type of anti-sacellite weapons in space, these initiatives were designed to screngthen peace
and security. By the same token they drew artention to the new Sovier proposal on the use of outer space exclusively
for peaceful purposes for the benefit of mankind submitted at the current session of the GA (Doc. A/39/243,
Scptember 27, 1984). These countries also stated that they should posinively consider any proposals aimed at
seversing dangerous trends with respect 10 outer space. In this regard they expressed their supporr of the Indian
proposal to declare 2 moratorium on the testing and deployment of any kind of weapons in ourer space.
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Sub-Commirtee regarding the definition and delimitation of outer space and GSO. Those
basic differences, as was shown above, remained throughout the current session of the
General Assembly, as well.

On the question of demilitarization, Resolution 39/96 urged “all States, in particular
those with major space capabilities, to contribute actively to the goal of preventing an
arms race in outer space,” and requested COPUOQOS to “consider, as a matter of priotity,
ways and means for maintaining outer space for peaceful purposes” The language of
Resolurion 39/96 compared with last year's Resolution 38/30 was softened. For instance,
it does not contain provisions regarding negotiations witch a view to reaching agreements
on prevention of an arms race in outer space. But still the new mandate of COPUOS
continued to be a ptiority item, and in our view it does not exclude the possibility of
discussing at its next session the questions of militarization of outer space. As to the second

major arez of disagreement, the old mandate of the Legal Sub-Committee, 7.2, to elaborate

general principles to govern the rational and equitable use of GSQ, was changed 1o
“consideration of ways and means to ensure the rational and equitable use of the
geostationary orbit without prejudice to the role of ITU” Finally, all three items before
the Legal Sub-Committee, ie, remote sensing, NPS and definition/GSO, will be
considered in working groups and there is no mention in the resolution of priority
treatment with fespect to any of them.

Neither the Group of 77 and the socialist states, nor the western countries, were
entirely satisfied with the resolution because it did not take into account all of their
concerns. The adoption of the resolution by consensus, however, was regarded by many
Member States as a positive step which could strengthen the work of COPUOS and its
sub-committees.

Borts Khabirov

Senior Legal Officer,
Office of Legal Affairs,
United Nations

(&) Short Accounts

3. Symposium on “International Security and Outer Space’;, McGili University,
March 16-17, 1984.

On 16-17 March 1984 the Centre for Research of Air and Space Law - the research
arm of the Institute - of McGill University (Montreal) hosted a symposium organized
by the United Nations Association in Canadz and the Canadian Student Pugwash on
“Internarional Security and Outer Space”.

One year after President Reagan’s noted “Star Wars Speech” it was an appropriate
timing to evaluate the use of space to maintain peace and secutity on earth.

The Conference.opened by the Minister of Defense of Canada gathered 100 artendants
who heard a message sent by (as he was then) Prime Minister Trudean suessing the
Canadian position toward “a treaty to prohibit the development, testing and dcpioyment
of all weapons for use in outer space. The Government is actively pursuing this priority
in the Conference on Disarmament in Geneva. Onc of the ideas we have been dlscussmg
is 2 ban on high-altitude anti-satellite systems”
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The Minister of Defense emphasized the role of satellices in preserving world peace:

Some programs have become indispensable to the preservation of world peace and
deterrance; to the efficient and effective use of our limired resousces, military and civilian:
and 1o the capability and effectiveness of most arms control iniriztives. This can be seen
in the increasing reliance on space based syseems by both sides . . . for example, the Soviet
Union conducts some 90 to 100 space launches annually and maintains at least 50 satellices
active at all rimes. The majority of these perform military funcrions (which) include:
satellite-relayed communications; photographic reconnaissance in support of strategic and
tactical forces; electronic intelligence satellite systerns; launch-detection satellites to provide
early warning of US ICM launches; navigation satellites; and occan reconnaissance satellites.

Although they maintain fewer milivary satcllites in oebir, the United States also carries
out a full range of military space activities similar to those listed for the Sovier Union.

Many of the US and Soviet military satellite systems contribuee immeasurably to strategic
stability and the maintenance of peace. The Washington-Moscow ‘hot line', for example,
is borne on a satellite communication link. The strategic communications satellites, launch
derection satellites and warning systems help guard against accidental war by the early
detection of launches and by the positive controf of national command if a launch is
suspected.

Indeed arms control requires that both sides be proterted against surprisc.r This would
be very difficult if not impossible to achieve without the monitoring and verification
praovided from space sysiems.

It should be noted that these activities, military per se, are not prohibited as per
Art. 4 of the Outer Space Treaty of 1967 which only prevents the placing in orbit of nuclear
weapons or any other kind of weapons of mass destruction. It is, nevertheless, well known
that both superpowers are now developing so-called “killer satellites” which would destroy
the adversary’s spacecraft in orbit.

Mr: Ralph Chipman from the Outer Space Division of the United Nations Directorate
made a rapid review of the efforts and achievements of the United Nations in the field
of outer space and its peaceful uses from the 1967 Outer Space Treaty to the present
discussion within the UN. Commirtee on Peaceful Uses of Outer Space.

The major discussion on President Reagan’s “High Frontier Project” which planned
to launch in orbir a shield of 432 satellites to destroy any attacking Soviet missiles, was
led by two prominent American scientists: Dr._Jacé Ruina, Professor of Engineering and
head of the Arms Control and Defense Policy Progtam at M.1T, and Dr. Michae! May,
Associate Director at farge of the Lawrence Livermore National Laboratory at the University
of California. Both speakets expressed some reservation about the feasibility and the
efficiency of the project. On one side, the precision required to obtain a useful protection
requires the development of a powerful laser beam ot particle beam generator aboard
which is capable of operating from a spacecraft. The development of these weapons will
require enormous financial resources and the system itself may not even be affordable
as compared to present classical defense systems. D May mentioned thar the spacecraft
in orbit would also be very vulnerable to, for instance, the present killer satellites chat
the Soviet Union has in its presenc state of technology. It was also mentioned that the
precision and short time needed to reach small targets on. earth make the deployment
of weapons permanently orbiting very difficult and not such 2 logical choice against a targer.

Since a Soviet scientist was invited but unable to participate, it became the task of
Dr. Nicholas Jobnson from Teledyne Brown Engineering (Colorado Springs) to talk about
- the Soviet space system, at least as well informed Western sources know about it. On
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the Canadian side, it was Dr. Franklin, Ditector General, Applications Branch, Department
of Communications, who gave a survey of Canadian participation in space activities in
the future from the Mobile Telecommunication Satellite Programme, the Radarsar for
remoté sensing and possible participation in the NASA Space Station Program. Dr. Freleigh
QOsborne of SPAR Aerospace Lid. presented in detail some of the Canadian involvement
in space activities at present, and Co/. Ron Cleminson, Deparument of External Affairs,
made a presentation on the position of the Canadian Government on the Arms race in
space.

The final address at the closing banquet was made by Marc Garmeas, the first
Canadian astronaut who is going to participate in the space shuttle mission in October
1984 during which Canada will make some purely civilian and scientific experiments such
as a study of space sickness. Mz Garmeas, who was 2 Canadian Air Force officer, noted
that the present military activities in outer space are accepted by both sides as stabilizing
bur it appears that when one of the two superpowers achieves a technological advance
over the other and obtains 2 sort of power advantage the stability is broken. He concluded
therefore in favor of more bilateral and multilateral international cooperation for the
sharing of knowledge in order to avoid technology gaps which reduce the credibility of
a stable balance of power.

The Symposium was a major success but, unfortunately, the papers are not going
to be published.

Jean Louis Magdelénat
Assistant Direcror, Institute and
Ccnr.rc of Air and Space Law, McGill University

4. International Symposinm on Space Lab held in Naples and Capr."' frome 11-16 June 1954,

The University of Naples and especially the “Istituto di Aerodinamica Umberto
Nobile” has organized an International Symposium on Spacelab, stressing the relevant
results, implications and perspectives. Prof. Dz L. Napo/itano has given all his capacities
and energy to make this symposium a big success. Both E.S.A. and N.A.S.A. took parr
in the organization. There were two big Forums, each covering a full day. The first one
on the subject “From Spacelab to space stations” was held in the prestigious, old castle
Maschio Angioino in Naples. Scientific experts of ES.A. and N.AS.A., among them
mission specialists, gave a general overview of the development of space stations. Moderator
was Sen. Luigi Granelli from the Ministry for Scientific Research and Technology.

The Second Forum was held in the Europe Palace Hotel in beautiful Anacapri and
dealt with the udlization and the legal/economic aspects of space systems. Several lectures
were given on the legal aspects of space activities dealing with the liability 2nd insurance

" problems of Iaunchmg states. Other lectures were devoted to the legal aspects of radio
broadcasting via satellites and the need for a remore sensing international agency. Industrial
intetest in space activides, space industrialization and problems related to peaceful uses
of nuclear energy in space were other topics that were discussed. Between these forums
there were general lecrures and also five workshops on life sciences.

The great merit of the symposium was not only the number of interesting lectures
presented but also the possibility for all representatives of different disciplines to discuss,
in warm surroundings full of hospitality, the major developments in space by looking
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at the topics from different angles. The University of Naples has started 2 very forrunate
initiative that deserves continuing so as to open the opportunity for a wider perspective
on the development of space activitics.

LH.Ph.Diederibs-Verschoor
President, International Institute
of Space Law (IAF)

3. Study Week on “The Impact of Space Exploration on Mankind', Rome, 1-5 October,
1984 : :

Social, economic, cultural, legal and moral aspects of the impact of space exploration
on mankind have become subjects of growing interest in the world community as reflected
in the conferences convened by different institutions, both national and international,
in recent years. A teleconference on “Space Deontology” organized by UNESCO in

"December 1983, a debate on “The Deontology of the Conquest of Space™ held during
the plenary session of the Academy of the Kingdom of Morocco in March 1984, a
Symposium on “The Conditions Essential for Maintaining Qurer Space for Peaceful Uses”
otganized jointly by the United Nations University and the International Instirute of Space
Law (IISL) and held in the Peace Palace, The Hague, in March 1984, are just a few examples
of such meetings. These meetings were devoted to a deeper consideration of both the
benefits and tensions arising from human activities in the space environment. To these
endeavors, a new concribution has just been made at a Study Week on “The Impact of
Space Exploration on Mankind” convened by the Pontifical Academy of Sciences in Rome,
1-5 October 1984.

The Ponrifical Academy is a permanent scientific institution of the Holy See, with
individual membership from among outstanding scientists of many countries, both
developed and developing. In recent years, this learned body, headed by its President
Professor Carlos Chagas of Brazil, has initiated several actions related to the impact of
scientific developments that pose problems and even cause grave concerns for humaniry.
Probably the most significant amongst them has been the meeting of representatives of
national academies of sciences that was held in Rome on 23-24 September, 1982. Sixty
representatives of renowned scientific institutions around the world, from both the East
and the West, from developed and developing countries, actively participated in this
meeting. A “Declaration on the Prevention of Nuclear War” emerged from these
deliberations and was unanimously adopted by “The assembly of Presidents of Scientific
Academies and other Scientists from all over the World”. It was declared in this document,
inter afia, that “The current arms race increases the tisk of nuclear war. The race must
be stopped, the development of new more destructive weapons must be curbed, and
nuclear forces must be reduced, with the ultimate goal of complete nuclear disarmament.” -
A call upon all nations was made “never to be the first to use nuclear weapons”, “ro abide
by the principle that force or the threat of force will not be used against the territorial
integriry or political independence of another State” and “to take all practical measures
that reduce the possibility of nuclear war by accident, miscalculation ot irrational action”
Finally, an appeal to national leaders, scientists, religious leaders and people everywhere
was made “to insist that the avoidance of war is 2 common tesponsibility, to combat the
belief that nuclear conflict is unavoidable, and to labour unceasingly towards ensuring
the future of generations to come.

N

\Cf Ponrificiac Academiae Scientiarvm Docvmenta 4: Declasation on Prevention of Nuclear War, 23-24
Seprember 1982, pp. 9-11
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The new initiative of the Pontifical Academy of Sciences, that relating to space
exploration and its impact on mankind, was conceived along similar lines. Invitations
to participate in a Study Week on “The Impact of Space Exploration on Mankind” were
extended to representatives of different instirutions and also to ousstanding individuals
active in space related research all over the wotld, some of them members of the Academy.

The meeting was held at the official seat of the Academy, the Casina Pio IV in the
Vatican Gardens. It was opened by the President of the Pontifical Academy, Professor
Chagas and chaired by a member of the Academy from India, Professor MG.K. Menon.
The UN Secretary-General honored the Study Week by his message.

After the introductory address of the President of the Academy, two more general
paperts, dealing respectively with “The advances of our understanding of the strucrure
of the Universe” and “Space Station: The potential to serve humanity through science,
explotation and utilization”, were delivered.

Among those submitting a paper to this meeting were Professor J. H. Carver of
Australia, Chairman of the Scientific and Technical Sub-Committee of COPUQS, Dr
A. C. Clarke, the renowned science-fiction writer lving in Sei Lanka, Professor Yash Pal
of India, formerly Secretary-General of UNISPACE 82, D R Swmaryo, Head of the
Aecronautics and Space Research Institute in Indonesia and Vice-President of the IAF,
Professor L. Leprince-Ringuet of France, one of the founding architects of CERN, R. E.
Buzler, Secretary-General of ITU, Geneva, Dr. A. Caruso, Secretary-General of Eutelsar,
Paris, Dr. R. Colino, Director General of Intelsar, Washington, and others.

The discussion mostly concentrated on problems relating to satellite communications
and remote sensings. To those topics a particular attention was also dedicated in the speech
pronounced by His Holiness, Pope Jobn Pazl Il during a private audience offered by him
for the participants of the Study Week on the second day and also in the introduction
made by the President of the Academy at this occasion.?

At the end of the Study Week a summary of deliberations was prepared and discussed.
It was divided into three parts: Space Technology - Applications for the Benefit of Mankind,
Telecommunications Satellites, and Future Uses of Space.

Similarly, as was done after previous meetings, the Pontifical Academy of Sciences
intends to public an information document in which the substance and outcome of the
deliberations on outer space problems will be summarized. Moreover, all submirted papers
are expected to be published in a volume of the Proceedings of the Study Week.

_ Dr. Viadimir Kopal
Chief, Outer Space Affairs Divison,
United Nations

6. Hamburg Colloguium on Legal Aspests of Space Stations, October 3-4, 1984,

On October 3 and 4, 1984, the Institute of Air and Space Law of Cologne University
and the German Society for Aetonautics and Astronautics organized in cooperation with
the Federal Ministry for Research and Technology an international Colloquium entitled
“Space Stations - Legal Aspects of Scientific and Commercial Use in a Framework of
Transatlantic Cooperation”. The site of the Colloquium was the Hamburg Chamber of
Commetce. Some 70 experts from different pares of the world participated, especially

The full text of these specches was published in Osservatore Romano, 3 October 1984).
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from North America and Western Europe. Among those participants were lawyers and
other Government officials participating in the present negotiations on space station
developments berween western governments as well as practicioners from the space industry
and many leading academic space law experts from western university centres. The
significance given in Germany to the Colloquinm was illustrated by two receptions, hosts
of which were the Hamburg Chamber of Commerce, the Hamburg Senate and the Federal
" Ministry of Research and Technology. '

The initiative for this Colloquium had been given by the German Government. As
is well known, President Reagan, in his State of the Union Message of January 1984,
announced the intention of the United States to develop and build space stations. This
new direction of the US. space program was endorsed by the U.S. Congress, when it
approved President Reagan’s full fiscal year 1985 space station funding request. On this
background, NASA already early in 1984 starred discussions with the western European
states as well as Canada and Japan with a view to transatlantic cooperation in this field.
These discussions were without doubt the main reason for the German Federal Ministry
for Research and Technology to approach the Institute of Air and Space Law with the
question, whether they could organize some kind of a meeting on the legal aspects of
space stations, since very little information was available in this regard. Such information
was considered necessary also in view of competitive alternatives to the US, program
presently discussed, such as projects like COLUMBUS or a combination of ARIANE 3,
HERMES and COLUMBUS or similar efforts of the Soviet Union. But, as indicated, in

its title, the focus of this Colloquium was transatlantic cooperation in the development,
construction and assembly of space stations as presently discussed berween the western
industrialized States. Possible future cooperations with the Soviet Union or Third World
counttries in this field was, therefore, left to eventual further meetings.

The meeting started with an introduction by the author of this report as the organizer
of the Colloquium. The introduction dealt shortly with the political, technological and
economic background of the space station efforr, the relative role of lawyers in this effort
and the function of the Colloquium. It indicated that with regard to the question what
could be a realistic aim for this Colloquium art this particular time, one should realize
that the technical, economic and political aspects of space stations will be dominating
the further discussion, but that on the other hand space efforts in the past have proved
to several governments and enterprises that not being aware of all legal alternatives and
legal consequences may entail economic and political disadvantages. Indeed, the
Colloquium proved useful as an exchange of basic information and a discussion of basic
alternatives and consequences. The program of the Colloquium provided first 2 general
background and then a transition to specific stages and aspects. Though many statements
and comments during and after the Colloquium stressed how valuable this first exchange
was thought to be for the ongoing practical and academic wotk regarding space stations,
_ it also became clear thar much more specific details will have to be discussed at a later
stage, once space station technology, utilization and architecture have been further clarified.

Within the limited space available for this report it is not possible to present
summaries of the many extensive and highly specific papers presented at the Colloquium
as well as the relating discussion. The proceedings of the Colloquinm will be published
in the Studies in Air and Space Law of the Institute of Air and Space Law of Cologne
University. But at least hereafter the main speakers and rhe topics of their papers may
be mentioned. .

The first session which was chaired by Professor Nicolas Matte, the Director of the
McGill Institute of Air and Space Law in Montreal, dealt with general aspects. The technical
and economic context of the transatlaatic space station efforc was presented by D Greger

from the German Federal Ministry for Research and Technology and by K. Pederser from
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NASA. Papers on the legal context were presented by Eilene Galloway (Washington, D.C.)
from the International Institute of Space Law with the topic “Relevance of General
Multilateral Space Conventions” and by Professor P Haanappe! (Montreal) with the topic
“Possible Models from Specific Space Agreements”.

The second session on “Construction, Transport, Assembly in Space of Space Stations”
was chaired by Dr. O. Greve, the Chairman of the German Aerospace Industries Association
(Bonn). Here, Dr M. Bourély (Paris), the former Legal Counsel of ESA, spoke on
“Agreements between States and with International Organizations”. Dr. E. Wo/ff from
Dornier System GmbH in the German space industry and R, Szowe from Satellite Business
Systems {Virginia) both gave papets on contracts of and with private enterprises. R. Stowe's
papet was presented by E Tuttle, also from Satellite Business Systems. Then the author
of this report presented a paper on “Applicable Law and Dispute Settlement” and A.
Bauer (Munich) from the insurance group, Deutscher Luftpool,spoke on insurance in
this context. .

The third session was chaired by Professor C. Christof (Los Angeles) and dealt with
“Operation of Space Stations”. Dr. W. vor Kries (Bonn/Washington, D.C.) from the by.
far largest space research instirution in Germany, DFVLR, presented a paper on “State
Supervision and Registration”. Nex/ Hosenball, NASA's General Counsel, addressed specific
legal questions arising in the current status of space station development in such fields
as international law, national law of torts, of taxation and of liability. Professor S. Gorove
(Mississippi) specifically examined the present space conventions in this context, especially
their applicability and the gaps for which provisions are still lacking.

The final session was chaired by Professor Isabella Diederibs-Verschoor (Uttecht), the
President of the International Institute of Space Law. It dealt with “Exploitation of Data
and Products”. The aspects of law and practice in Western Europe were presented by
Professor E Befer from the Max-Planck-Institute for Foreign and International Patent,
Copyright, and Competition Law in Munich, the aspects of law and practice in the United
States by Barbara Luxenberg from the Department of Commerce in Washington, D.C.
“Experiences of Intetnational Otganizations” were then the topic of the final paper by
-G. van Reeth from ESA in Paris.

" All sessions were followed by 2 discussion which quite often brought up additional
perspectives from the participants’ specific backgrounds in government or industrial practice
or legal or other research. Indeed, this combination of practitioners and academics in
the field was one of the outstanding characteristics of this meeting. Finally it might be
pointed out that some of the discussions continued among a number of the participants,
when they artended the following week in Lausanne the Colloquium of the International
Institute of Space Law which had devoted one of its sessions to legal aspects of large space
structures.

Karl-Heinz Bockstiege!

Chair for International Business Law and
Ditector of the Institute of Air and Space Law,
Cologne, FRG
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7. The 27th Colloguiume on the Law of Outer Space, Lausanne, 8-13 October 1984,

The Twenty-Seventh Colloquium on the Law of Quter Space took place from Ocrober
8 through the 13th, 1984, in the Congtess Building of Lausanne, Palais de Beaulieu, during
the XXXIV Congress of the International Astronautical Federation (IAF). The Colloquium
was well attended by not only lawyers from all parts of the world but also by sevem.l
representatives of the United Nations.

. The five subjects discussed during the four official sessions of the Colloquxum were:

(1) Space Law and Domestic Law; (2) Space Activities and Intellecrual Property, including
Industrial Property; (3) Nuclear Power Sources in Outer Space; (4) Legal Aspects of Large
Space Structures; and (5) Conditions Essential for Maintaining Outer Space for Peaceful -
Uses.

Afrer the opening of the Colloquium by the President of the International Institute
of Space Law, the first session was chaired by 2 Swiss lawyer, Mz H. Bourgeois. Mr
Bourgeots, who is President of the Swiss Association of Air Law, has a great interest in .
space law developments.

Various authors, who had chosen space law and domestic law as their subject,
contributed papers which highlighted their respective national regulations on space law.
Because of the great number of contributions to this subject, its general discussion had
to be postponed until the next session in spite of the efficient guidance of Mr Bowzrgeois.

Thus the second session, which was chaired by Dr. G. G/ from Hungary began with
a discussion. With reference to the question of whether Article I, para. 2 of the Quzer
Space Treaty could be regarded as “jus cogens”, Professor Gorove pointed out that part
of the article which states that “there shall be free access to all areas of celestial bodies”
isa general provision which is limited by Article XII providing for a conditional right
of visitation of stations and other faciliries on the moon on the basis of reciprocity and
cettain other requirements.

Dr. Matorski observed that commercialization was now common practice and therefore,
space activities should be profitable. The central problem encountered was the question
of who would get the profit. Also, it was noted that there was not enough control over
nongovernmental entities and Article VI of the Space Treaty of 1967 mentions
nongovernmental entities only as an cxccpnon not as a rule. The base involved was national
fegistration.

Mr. Hosenbadl thoughr that the primary quescion might be who was investing. He
suggested thar the Unired States was concerned with investments in novel ways in space.
Even though the United States would not be motivated by profit, the result of the
investment would be advantageious to the entire world. The launching state would be
liable, even in case of joint programs. Professor Heanappel was of the opinion that Article
VI of the Space Treaty of 1967 was applicable in cases of commercialization and therefore,
that the state could be held liable. He asked Mr. Steproe why commercial licensing systems
were not established in the United States. Mr Szepioe stressed that it was not the profit
but the prestige which was imporeant to the state and that there was no intention to
provide regulations which prevented the involvernent of private companies.

Following this discussion, the subjects “Space Activities and Intellectual Property
(including Industrial Property)” and “Nuclear Power Sources in Outer Space” werte treated.
Several authors who had submitted papers on “Space Law and Domestic Law™ were unable
to attend this discussion. However, this second session evoked 2 good deal of interest
from —among other conttibutors—Professor Haanappel of Canada, Dr. Maiorsks, who
presented a paper written by Mr Terekhov, and Professor Tesauro of Lialy.
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The papers presented during the third session on “Legal Aspects of Large Space
Structures” showed very interesting developments of space stations. Professor Gorove spoke
on issues of liability and damage, while many other speakers addressed different aspects.
Professor Haanappe! chaired this session.

The fourth session followed in an atmosphere of cooperation with an informative
discussion of the “Conditions Essential for Maintaining Outer Space for Peaceful Uses.”
This subject had previously been discussed informally at the United Nations University
(in cooperation with the International Institute of Space Law) by 29 experts in the fields
of space law and inrernational relations. The Symposium on Quter Space for Peaceful

.Uses” was held March 12-15, 1984, at the Peace Palace. The Hague, Netherlands. t was
helpful on this occasion to hear the opinions from a large group of experts.

During the discussion, Dr. Jasentuliyana brought up the current state of ncgouauons
within the United Nations Commirtee on Disarmament. After presenting an overview
of the Italian and the two Soviet proposa.ls on the demilitarization of outer space, Dr.
Jasentuliyana pointed out the flaws in the proposals. He further discussed the debate
within the United States on outer space arms control and concluded by saying that any
success of an international agreement on arms control in space would strongly depend
on the outcome of national discussions within the United States between the Reagan
Administration and Congress. Professor Christol discussed the problems associated with
different points of view related to the question of whether demilitarization of outer space
should be considered within the Committee of Disarmament or within the COPUOS.
He also discussed the present debate within the United States and the implications of -
these discussions on the Unirted States and the implications of these discussions on the
United States/Sovier dialogue concerning ASAT s

Eilene Galloway gave a summary of the conference on “Conditions Essential for
Maintaining Outer Space for Peaceful Uses,” held at the Peace Palace. She emphasized
the importance of the conclusions reached at that conference. The proceedings of the
Hague Colloquium will be published in 2 book by the United Nations University.

Dr. Maiorski and Mr. Piradov then clarified both the intentions and the interpretation
of the Soviet draft of the Treaty on the Prohibition of the Use of Force in Quter Space
and from Space against the Earth.

Ms. Sterns and Mr. Tennen, who analyzed the militarizarion of outer space as seen
from different strategic theories, showed that the result of the milirarizarion of outer space

.would result in instability among the nations of the earth and would lead to an
uncontrolled escalation in the arms race.

Mz, Stoebner gave an overview of several ideas and proposals on the demilitarization
of outer space and the economic warfare advanced by different scholars. He stressed the
need for the involvement of the United Nations in the implementation of an international
air and space otganization. Thereafter, Mr: Vereshchetin rightly emphasized that

. . the urgency of negotiations on the prevention of militarization of outer space both
on muitilateral (Conference of Disarmament, UN. Space Commirree) and on bilareral
(USSR-USA) basis is necessitated by historical experience which restifics to the fact that
it is always easier to agree on the prohibition and elimination of these kinds of wezpons
which have not yet been creared or deployed.

At the conclusion of this session Professor Gorove stated that one of the most
imporrant tasks in maintaining outer space for peaceful uses was to move the international
community away from the brink of human disaster and explore areas of possible agreement
between the leading space powers on arms control measures in relation to outet space.
One such area was covered in a proposal which he had made at The Hague Symposium
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in March 1984 which was attenided by a number of distinguished authorities from both
developing and developed nations, including the United States and the Sovier Union.

The proposal which was endorsed by the Symposium participants, was to incorporate the
Moon Agreement’s control provisions into a separate agreement since the Moon Agreement
was not likely to be ratified in the near future either by the United States or the Soviet
Union for reasons unrelated to arms control. Professor Gorove suggested only one change
in the relevant text to the effect that the first sentence of Article 3, para. 2 should read:

“Any hostile act or threat of a hostile act, including the threat or use of force in a hostile
manner on the moon is prohibired.” He felt that this language more accurately reflected
the scope of the prohibition.

At the end of this Twenty-Seventh Colloquium of the International Institute of Space
Law, Ambassador Finch handed the participants a note which conrained the text of a
Magna Carta of outer space with ten principles for all nations. He invited the participants
to give their opinions on the content of the text. The first reaction came from Dz, Matorsé;
who criticized the purpose of 2 new Magna Carta by arguing that the Outer Space Treaty
of 1967 could zlready be viewed as a Magna Carra. Moreover, he argued that “the province
of mankind” in the 1967 treaty was different from the “common heritage of mankind”
in the Moon Treaty; the 1967 treaty refers to an area where functions take place. He
contended that outer space had to be viewed as a whole. The concept of common heritage
in the Moon Treaty was limited. Another observation was that there was no registration
of celestial bodies, but only of space ob;ccrs It was contended that cclcsual bodies could
not be objects of national exproptiation.

The chairmen at the colloquium were assisted by Mrr. M. Mié/Gdy and by students
Van Der Heydm and De Vrdes.

Finally, it should be noted that the International Institute of Space Law cooperated
in an excellent Roundrable session of technicians and lawyers. This session was chaired
by Dr. Kopal and the rapporteur was Dr. Bozrély. The subject was “Present and Expected
Uses of Outer Space and Problems of Protecting the Space Environment.”

Professor Christol, Dr. G, Dr. Jasentuliyana and several participants, including
Professor Gorove, from the audience took part in what was a lively discussion*

Prof Dr. LH.Ph. Diederiks-Verschoor
President, International Institute of Space Law (IAF)

8. Symposium on Space Safety and Rescue, IAF Congress, Lausanne, Oct. 9, 1984.

One of the sessions of the 17th IAA Internartional Symposium on Space Safety and
Rescue was held on October 9th 1984 and concern for regulations was paramount. The
paper presented by Dr. Lubos Perek entitled “Views on International Approaches to the
Regulation and Safety Assurance of Space Activities” was an excellent summary of the
present sitwation. He pointed out the need for the good will of nations to ensure the
carrying out of any regulations, and pointed to the 1967 Ourer Space Treaty as the most
unportam: and beautiful of all the international agreements since it took into consideration
the interests of mankind as a whole and not the interests of a single state. It remains
universal in coneept, unlike most other treaties. Dr. Pered noted that it was only in
communications, with the detailed regulations of the ITU Convention, that narions had
joined to maintain order, yet there was a great need for addirional regulations to ensure

*For an account of the Roundtable, see the report by Dr. Kopal, infra.
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space safery and rescue, particularly with respect 1o qualifications of personnel and
spaceworthiness of vehicles.

In the informal discussion following Dr. Perek’s talk, Edwin “Buzz” Aldrin, the second
person to walk on the moon, also emphasized the importance of regulations to cover
“spaceworthiness” and questioned whether space stations in the present configuration
were good for the long term. He elaborated further on D# Pereé'’s remurks by noting
thar the inclinations of orbits needed conrinual review since the present U.S. Space Shurtle
orbit limits the ability of other nations to come to assistance in tescue operations, Items
of rescue and retrieval reveal the need for more correlation between advanced planners
and decision makers, as well as for regulations.

Another item in need of international attention is orbital data. Dr Pere£ noted that
six elements are needed for the accurate computation of orbital data, and while three
of them are known, the other three are in constant change. There is no internarional
registry of such dara, nor are there international regulations to limit the amount of debris.
Possible solutions include intentional decay (destruction) of space objects and disposal
orbits. However, as pointed out by Bob Daviés of the Aerospace Cotporation, such portective
devices would be the first thing to go when a budger is cut, and the problem is likely
to get wosse. Mr Ul Thosmeas, from the Technical University of Berlin, analyzed the varied
“Alternative Operational Modes and Cost of Removing Geostationary Satellite Debris”
and noted that the need for regulation was now, in as much as 340-380 satellires were
expected to be in geostationary orbit by the end of this decade. The number of
inoperational satellites is increasing and further collision possibilities arise with space objects
that periodically cut into the geostationary orbit and for which there are no data available.

Mz R, Mamen, from the Department of Communications in Ottawa, pointed out
that, at best, one can predict up to 35 or 40 percent, burt usually only up to 10 percent,
of a satellite’s lifetime. Mz Pereé agreed with this estimate and emphasized that not even
the landing of a satellite can be predicted with certainty, noting the problems of Skylab
in 1978.

All participants at the Symposium agreed on the need for legal regulations to assist
with space safety and rescue. This same concern for regulation was expressed at the 14th
IAA International Symposium on Space Economics and Benefits, held on October 12¢h,
where the topic of Commercialization of Space Activities was addressed by many speakers
from France, Germany and the United States.

M. Gorove
Rapporteur, IAA Symposium on
Space Safety and Rescue

9. Roundtable on Problems of Protecting the Space Environment, IAF Congress,
Lausanne, 10 October 1984.

The Scientific-Legal roundrables, jointly organized by the International Academy
of Astronautics (IAA) and the Internarional Institute of Space Law (IISL) under the scope
of Intetnational Astronautical Congresses of the IAF, mostly on a biennial basis have
evolved, during two decades of their appearances, as suitable forums for consideration
of the interaction of scientific, technological and legal questions resulting from space
activities. At present, the roundrable is probably the sole forum existing in the internarional
non-governmental level which is trying to approach outstanding space problems on 2
multidisciplinary basis and thus fairly reflect ene of the principal aims shared by the IAF,
IAA and IISL.
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Two years ago, a roundtable on “Energy from Quter Space” was held during the 33rd
IAF Congtess in Paris* Papers submitted during that meeting, as well as an account of -
the discussion, were published in English in the Proceedings of the Twenty-Fifth
Colloquium on the Law of Qurer Space (pp. 337-368), and also were printed in 1983
in 2 book form in English and Spanish with the support of the Cordoba House of Culture
Foundarion in Argentina.

Under the scope of the 35th IAF Congress another roundrable was organized, this
time on “Present and Expected Uses of Outer Space and Problems of Protecting the Space
Environment”. This roundtable was held in Lausanne on 10 October 1984 and was aiready
the tenth in the series of meetings of this kind. Its aim was to outline the problems atising
from different kinds of present and future space activities and to relate the need for
protecting the space environment agzinst actual and possible harmful effects of such
activities. In particular, the question of the kinds of measures to be undertaken by the
nations developing space activities and the international community both on the techrical
and legal fields in order to. present such effects or to remove them was to be considered.

In the absence of the Chairman of the IAA Scientific-Legal Liaison Committee, Judge
Manfred Lachs from the International Court of Justice, who was unable to arrive due
to the hearings held in the Cour at that time, Jng. Gen, Pierre Contensou from France
and the undersigned chaired the roundtable. Seven papers were announced for this
roundtable and were included in its agenda.

The session was opened by a contribution of Dz L. Pere from the Astronomical
Institute of the Czechoslovak Academy of Sciences, Prague, Czechoslovakia. In his paper
entitled “Protection of Environment and of Space Activities”, he first reviewed the existing
space law instruments in the light of the given problem and concluded that there is an
apparent gap in this respect which may not have been crucial in the first decades of space
activitiés but which may become serious with the growing density of space traffic. He
then analyzed the existing hazards arising both from the regular activities in curer space
and the consequences of its militarization. Finaily, the speaker emphasized that preventive
measures should be introduced wherever possible. As to space debris, such measures might
consist in recommendations to restrict its number by suitable design and engineering,
by planning the life of any space object until its decay, by using disposal orbits or
intentional decay and by making monitoring data on space objects publicly available.
The gaps in space law should be discussed in the United Nations and eventually filled.

A thorough scientific and technical background for further considerations was then
provided in two contributions. The first one was delivered by D E. A. Rozé, Head of
Mission Analysis Office of the European Space Operations Centre (ESOC) in Darmstadt,
ER.G. In his paper called “The Geostationary Ring. Physical Properties and Coilision
Probability”, Dr Ro#4 fitst clarified the notion of “Geostationary Ring” and presented,
new results concerning the collision hazard. He then concentrated on recommendations
of rather inexpensive measures which would prevent increasing pollution of this non-
renewable resource, In specific terms he suggested to design litter free satellites, remove
deactivated satellites and avoid explosions. He concluded that especially the removal from
the geostationary ring is immediately feasible and requires only 2 few kilograms of fuel.

Another review of the actual situation in ocuter space, as well as present and expected
risks and possible remedies, was made in a contribution presented by D Youri Zonov,
Director of Space Data Research Center, USSR Ministry of Fisheries. Dz Zonos, who for
many years has specialized in pollution control and environmental protection, concentrated

*For an account of the Roundrable, see 10 J. Space L. 213.8 (1982).
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his attention, swter afrz, on the risks arising from metals dispersed in the space environment
which penetrate into the air, the presence of which may endanger health of peoples.

“Protection of Outer Space from an Inefficient Use of the Orbit/Spectrum Resource”
was the subject of a paper presented by Professor Car/ Q. Christo/ from the University
of Southern Caltfornia, Los Angeles, USA. First, he reviewed both physical and political-
legal problems relating to this topic and then he drew a number of conclusions. Among
them, he emphasized that the enotmous utility of the orbit/spectrum resource to all
mankind should, in principle, prevent its being used inefficiently. According o his opinion,
concerns ovet “guarantee in practice” of equal or equirable access to the resources should
not inhibit the efficient, economical, equal and equitable use of the resource. He concluded
that “it will only be as a result of the profitable use of the resource thar conditions will
come about allowing for the formation of new principles and new institutions able to
guarantee the practical right of all potential users to equal and equitable access.”

Dr. Gyznla Gal from the University of Budapest, Hungary, analyzed the problem
of protecting space environment in the light of the issue on delimitation of outer space.
He aiso raised the possibility of working our a special international convention dealing
with the subject. )

A similar idea, namely the establishment of a legal and administrative framework
to mitigate environmental impact of space activities, was elaborated in greater detail in
a substantive paper presented by D N, Jasentuliyana, Deputy Chief of the Ourer Space
Affairs Division, United Nations. He observed that while existing agreements established
general principles of conduct, they failed to provide the necessary standards and procedures
by which space activities could be controlled and regulated to minimize or eliminate
harmful environmental effects caused by such activities. According to Dr. Jasentuliyana,
the best course of action would be the establishment of an international expert group
of scientists and technicians to review, assess and establish standards concerning space
activities that have environmental impact. The group would further adopt “recommended
practices” in those areas in which the impact was not sufficiently critical to force States
to follow these practices without any variants. An international framewotk for the
establishment of the expert group should be laid by a special convention which would
serve as the enabling legislation of such standard-setring and to which the adopted
standards and recommended practices would be annexed.

In the last prepared paper, two law counsellors from the United Srates, Ms. Parricia
M. Szerns and Lestie I Tennen presented a detailed picture of the current United States
policy toward protection of the outer space environment.

During the discussion that followed the presentations of the invited speakers,
additional valuzble informarion relating to the subject was provided. Dr. Gloriz Heath,
Chairman of the IAA Committee on Space Safety and Rescue Studies, informed the
roundcable on the activities accomplished and planned by this body under.its own terms
of reference. Dr. Maleolm G. Walfe from the Aerospace Corporation in Los Angeles, USA,
stressed the need for both closer studies and an international discussion of the problem
of space debris.

Other speakers suggested a more action oriented approach to the problem. Thus
Professor Stephen Gorove from the Univessity of Mississippi,- USA, -recommended
consideration of the various alternatives of particular policies that could be adopred. While
it was essential to know what the present law relating to this subject is, our major effort
should concentrate on the /ex ferends, bearing in mind different types of activities in
outer space. Professor Charles Ch. Okolie, Vice Chairman of the Continental Africa
Chamber of Commerce in Chicago, USA, recalled 2 collective responsibility of States for
the protection of space environment. This responsibility is expressed in general terms
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in the 1967 Quter Space Treary and in the 1979 Moon Agreement, while sectorial
responsibility is specified in other instruments. He emphasized the concern of mankind
as a whole in this field. The intervention of Professor Aldo A. Coccz from Argentina
also went in this direction when he spoke against an unlimited and unilateral exploiration
of outer space and its resources.

Some of the participants in the discussion favorably responded to suggestions for
elaborating international reguiations of the problems involved. Thus e.g. Professor Karl-
Heinz Bockstiegel, Director of the Institute of Air and Space Law of the Cologne University,
ER.G., pleaded for 2 close cooperation of technical and legal experts in order to work
out an appropriate framework for international standards and recommended practices.
Dr. Robert M. Bowsman, Dirtector of the Institute for Space and Security Studies in Potomac,
USA, also concurred with the need for preventive measures in the form of international
regulations. He pointed out, however, that the most serious potential source of space
debris and environmental pollution is an arms race in space.

Finally, the Hom. Edwara R, Finch from the USA dtew the attention to some pa.racula:
aspects of the problem, such as the use of expendable launch vehicles, and the role of
some military objects in outer space to ensure national and international security. He
emphasized the necessity of avoiding any explosion in outer space, both intended and
unintended, as one of the urgent tasks of this time. It may be concluded that the
Roundrzble on Problems of Protecting the Space Environment had a good attendance
and brought valuable suggestions both in the invited papers and the discussion.

The IAA Scientific-Legal Commitree, which is responsible for organizing the scientfic-
legal roundtables, also held a meeting during the Lausanne Congress at which questions
of further activities were considered. Due to the growing interest in this type of discussion,
it was recommended that the next roundtable be already prepared for the forthcoming
International Astronautical Congress, to be held in Stockholm, Sweden, 7-12 October,
1985. The theme of this roundtable will be “Legal and Technical Implications of Space
Stations.” Besides general aspects of this subject, the discusston should concentrate on
scientific, technical and legal problems pertaining to communication between space objects,
the danger of collisions, the re-entry and other particular problems. Since the topic of
space stattons attracts the ever growing attention of the international community of space
researchers, the Stockholm roundtable might become another step forward in this joint
venrure of the International Academy of Astronautics and the International Institute of
Spacc Law.

Viadimir Kopal
Chief, Outer Space Affairs Divison,
United Nations

10. Symposium Conference on Lunar Bases and Space Activities of the 215t Century,
Washington, DC., Oct 29-31, 1984.

A Symposium on “Lunar Bases and Space Activities of the 21st Century” was held
by NASA on October 29-31, 1984 in the building of the National Academy of Sciences,
Washington, D.C. The purpose of the Symposium was to provide a forurn for the exchange
of ideas on the uses of a base on the Moon for scientific, industrial and other purposes
and to shed light on the technological, economic, political, legal and other social
unphcanons of such a base. It was annapated that the conference would 1dent1fy specific
needs and issues to be addressed prior to the initiation of a lunar base project.
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The conference was very well atiended with over 2 hundred experts addressing a whole
range of relevant topics and issues, much to numerous to list in a brief account. Among
the highlights were the keynote address by NASA Administrator Jumzes M. Beggs on the
“Challenge of a Lunar Base: A Vision Reborn”, the presentations by Krafft A. Ehricke
on “Lunar Industrialization and Settlement—Bitth of Polyglobal Civilization” and by
Edward Teller on “Science Applications of 2 Lunar Laboratory”.

It was somewhat unforrunare that the discussions on the legal and policy issues were
not grouped together since this would have contributed ro 2 sharper focus and betrer
interchange. Among the presentations were those by: Asz Du/a and Herb Lingl on the
debate concerning the merits of competing intetnational legal frameworks governing the
utlization of lunar resources and C. C. Joyner and H. H. Schmitt on lunar bases and
extraterrestsial law where they discussed the general legal principles and also made a
proposal for a particular regime. This writer addressed issues relevant to the appropriation
of lunar resources, those of jurisdiction and control, liability, registration as well as some
other issues.

Stephen Gorove
University of Mississippi Law Center

11. Other Evenis

The National Space Club held its fourth annual conference on June 19-20, 1984,
in Vienna, Virginia. The theme of the conference was “National Space Outlook: 1984,”
and presentations were made by senior NASA, DOD, NOAA and DOT officials.

The Space Law Committee of the International Law Association discussed inter 4/ia,
a proposal presented by Professor Bickstiegel for a draft convention on the sertlement
of space law disputes during the Association’s conference, held in Paris, August 26 to
September 1, 1984.

The Forum Committee on Air and Space I.aw of the American Bar Association held
its second annual forum in Arlington, Virginia, on November 1-2, 1984. Among the
presentations were the legal implications of the U.S. goals regarding space privirization
and commercialization (L. J. Evans, Jr), space privitization and commercialization from
the European perspective (George Van Reeth), domestic satellite communications (Philip
V. Permuz) international satellite telecommunications (Johz B. Ganiz), legal aspects of
special financing and investment mechanisms used for space ventures (Gary J. Mzglicco,
Bruce W. Ferguson and Calliope K. Ligefis), NASA join: endeaver agreements (Jobn E.
O’Brien), protecting your clients’ space investments (Daniel W, Vittum, Jr), and insurance
losses and future space development (A. Michze! Hewins).

A symposium on the Geostationary Orbit and the Prospects for WARC "85 was
sponsored by the Association of American Law Schools in Washington, D.C., on January
6, 1985, and was chaired by Ptofessor Stephen Gorove.

“International Business in Space” was the theme for a conference sponsored by The
Center for Space Policy, Inc,, on January 9-11, 1985, in Washington, D.C. Topics of
discussion included the international space policy environment, international cooperation
in space science, space station development, advanced satellite communications, prospects
for commercial remote sensing, materials processing in space, and the launch services
market.
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12. Brief News

The Space Shuttle retrieved two satellites from useless orbits and rerurned them to
earth; it also retrieved, repaired and redeployed a satellite in space . . . NASA begins
selecting bids for a space station and formulares investment policy to encourage private
participation in commercial space ventures, but it faces increased competition from
Europe’s Arianespace . . . America’s first orbiting telescope is scheduled for launch in
1986 . . . The Infrared Astronomical Satellive (IRAS) provides the first infrared pictures
of our solar system . .. The International Cometary Explorer (ICE) will be the first
spacecraft to encounter 2 comet . . . Two important legislations were passed by Congress.
The Land Remote Sensing Commercialization Act and the Commercial Space Launch .
Act . . . Eilene Galloway, 2 member of this Journal’s Editorial Board, was recently presented
the NASA Public Service Award for her outstanding achievements of advising the Congress -
on legal and rechnical aspects of outer space, and her further service to the United Nations
and other international organizations in helping to develop a rational basis for international
space law.

B. Forthcoming Events

The 13th annual Friedmann Conference sponsored by the Columbia International
Law Society will be held on March 29, 19835 at Columbia University Law School. Its themne
will be “Telecommunications” addressing international legal issues of: direct broadcast
satellites, the upcoming WARC and transborder data flows.

On April 26, 1985, the Association of the U.S. Members of the International Institute
of Space Law is planning to co-sponsor a panel discussion on arms control and U.S. policy
during the annual meeting of the American Society of International law in New York City.

The “Asta Telecom '85” conference will be held in Singapore on May 14-18, 1985.

The 1985 IISL Colloquium will be held in Stockholm, Sweden, October 7-12, 1985.
The Colloquium topics include the following: 1. Maintaining Quter Space for Peaceful
Uses; 2. Comparison Berween Sea and Space Law, Especially in View of Exploration and
Exploration Activities; 3. Legal Problems of Registration of Space Objects; and 4. Space
Activities as the Subject of Space Law.
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Die Militarisierung des Weltraums, (The Militarization of Quter Space) by Dieter
Q. A. Wolf, Hubertus M. Hoose and Manfred A. Dauses (Bernard & Graefe, Koblenz,
Fed. Rep. Germany, 1983), pp. 219.

The first step in the conquest of outer space was raken on 3 Ocrober 1942 when,
under the technical direction of Dr. Wernher von Braun, the first large-scale rocket of
the world was launched from Peenemiinde to the very threshold of outer space, reaching
a maximum height of some 86 km (53 miles). Those few lines are all that need to be
added to this historical survey of space flight conrained in Chapter 1.

The three authors, a military expert, Huberrus Hoose, (a lieutenant-colonel in the
West German Air Force), a lawyer Manfred Dauses (a senior legal secretary at the European
Court of Justice) and a political scientist, Dierer Woif, (Professor of international relations
at Boston University, who sadly died in 1983 at the age of 44) each have established
reputations based upon numerous publications in their respective fields. The aim of the
book wtitten, in German language, is to provide “basic informarion”, but in fact it goes
much further. The writers give a clear bur comprehensive survey of technological, political
and legal aspects of the military use of outer space and provide a lucid analysis of the
complex interaction berween progress in arms technology and developments in deferise
policy. .
Chapter HI, on technological developments for military use in outer space, forms
the core of the book. A brief summary of celestial mechanics is followed by a thorough
teview of the potential applications or arms technology in cuter space and their military
implications. A hypothetical scenario of an all-out war involving the use of satellites is
then presented. ‘

Chapter [V deals with the legal aspects and gives an outline of developments leading
to the conclusion of the Quter Space Treaty and subsequent agreements. It reviews the
main themes of the law of outer space, with particular emphasis upon the demilitarization
clause in Aricle IV of the Quter Space Treaty. _

The political scientist takes as his starting point in Chapter V the effect on the West
of the launching of the first sputnik (“Sputnik Shock™). It retraces the milicary and political
considerations which have so far helped to maintain peace, and pays particular atrention
to crisis managernent and the political means available for defusing crises and bringing
them under control. '

Naturally, it remains to be seen whether reasonable global political control, in the
form of limitations upon the use of arms in space, can be achieved. This, the authors
hope, would make military strategics in outer space more predictable. The curbing of
the arms race in outer space is currently a matter of great concern throughout the world.
All in all, the appearance of this most stimulating and informative book could not have
been better timed.

Adrian Bueckiing
Judge, Oberlandesgericht,
Koblenz (FRG)
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Space and Society: Challenges and Choices, (Volume 59, Science and Technology
Series), Edited by Paul Anaejionu, Nathan C. Goldman and Philip J. Meeks, published
for the American astronautical Society of Univelt, Inc., San Diego, California (1984), 429

pages.

This volume is 2 compilation of papers which were presented at the Space and Society
Symposium held ar the Universiry of Texas at Austin in April, 1982. The central theme
of the symposium was the underlying political and economic issues in mans’ quest
develop and colonize space.

The various topics discussed include the American Govemmcnt and space, political
economics and space, foreign space programs, space applications, and the future. The
articles examine the roles of the military, governmental agencies and the ptivate sector
in applying space rechnology to ease the problems of depleted natural resources, the energy
crisis, food shortage, over population and other problems facing the world community.
The competition for commercial satellite launchings between NASA and the European
Space Agency is also examined, along with the advances made by Japan and China in
launching development.

Space Safety and Rescue 1982-1983, edited by Gloria W. Heath (American
Astronautical Society, vol. 58, San Diego, Univelt, 1984), pp. 366.

This book is a compilation of the proceedings of the 15th and 16th International
Symposia on Space Safety and Rescue organized under the aegis of the lnternational
Academy of Astronautics.

The materials presented are divided into two broad topics. The first topic concerns
. the developing threat of space debtis to space activities. The papers presented generally

point to the increasing threat of debris, how the debsis may be detected using existing -
technologies, and offer suggestions as to how the danger may be alleviated as, for example,
through design modification of existing spacecraft.

One article in particular, by 5. Nei/ Ho:enba/l, describes the present 11.S. procedures
for a.ssun'ng the safety of private activities in space and notes that governments must take
an active role in ensuring the safety of both their own space programs and the programs
of nongovernmental entities.

The second topic of discussion pertains to the potential uses of present space
technologies in the management of earthbound disastets and non-disaster siruations such
as communicating with mobile craft and central response to isolate remote population
needs.

Telecommunications: Issuer and Chotces for Sociery, edited by Jerry L. Salvaggio
(Longman, New York and London, 1983}, pp. .

This book contains a group of essays by scholars in the field of telecommunications.
Among them are Roland S, Homet, Jr., a communications lawyer and a former director
of International Communications Policy at the U.S. International Communications Agency
and an article by Read. Their essays hold the most interest for the legal scholar.
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In his essay entitled “Monopoly Versus Competition: Social Effects of Media
Convergence”, Homet discusses the effect of monopoly on the telecommunications industry
and how effectively the FCC controls monopoly. He suggests that, especially when dealing
with large corporations such as IBM and AT&T, antitrust is quickly becoming a more
efficient safeguard than the current communications laws. Homet lists protection of
personal privacy, freedom of expression, and stability of service among the importane social
values at issue. He concludes by saying that as long as the public has a<hoice, the quality
of communications services should be guaranteed.

The article by Read entitled, “The First Amendment Meers the Information Society,”
focuses on two landmark decisions: Red Lion Broadcasting Co. v. FCC and Miam:i Herald
Publishing Co. v Tornillo. Miami Herald deals with the right of reply, or lack thereof
of a politician to remarks printed in a newspaper. Red Lion discusses the different
characteristics of print and broadeast media and the different standards that apply.

Both essays offer interesting reading pertinent to law within the broader context
of the “telecornmunications revolution” with which the book deals.

Books Received

Paul Anaejionu, Nathan C. Goldman and Philip J. Meeks (eds.), Space and Society:
Challenges and Chotces (American Astronautical Society, Vol. 59, San Diego, Univelt,
1984). . ' '

Penelope J. Boston (ed.), The Case for Mars (American Astronautical Society, vol.
57, San Diego, Univelt, 1984).

L. J. Carter and Peter M. Bainum (ed.s), Space: A Developing Role for Eunrope
{American Astronautical Society, vol. 56, San Diego, Univelt, 1984).

W. David Compton and Charles D. Benson, Living and Working in Space: A History
of Skylab (The NASA History Series, Washington, D.C., National Aeronautics and Space
Administration, 1983). '

Andrzej Gorbiel, International Orgamizations and Outer Space Activities (Prace
Miedzyuczelnianego Instytutu Nauk Politycznych Universytetu Lodzkiego, Lodz, 1984).

Gloria W. Heath (ed.), Space Szfety and Rescue 1982-1983 (American Astronaurical
Society, vol. 58, San Diego, Univelt, 1984).

N. Jasentuliyana and Ralph Chipman {eds.), [nternational Space Programmes and
Policies— Proceedings of the Second United Nattons Conference on the Exploration and
Peaceful Uses of Quter Space (UNISPACE), Vienna, Austria, August 1982 (North-Holland,
Amsterdam, New York, Oxford, 1984).

Emil Konstantinov, The Principle of Soversignty Over the Airspace in Contemporary
International Law (Publishing House of the Bulgarian Academy of Sciences, Sofia, 1983).

Damodar Wadegaonkar, The Orbit of Space Law (Stevens, London, 1984).

Dieter O. A. Wolf, Hubertus M. Hoose and Manfred A. Dauses, Die Militarisierung
des Weltraums (The Militarization of Quter Space, Bernard & Graefe, Koblenz, Fed. Rep.
Germany, 1983.
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CURRENT DOCUMENTS

REQUEST FOR THE INCLUSION OF AN ADDITIONAL ITEM IN THE
AGENDA OF THE THIRTY-NINTH SESSION X

USE OF QUTER SPACE EXCLUSIVELY FOR PEACEFUL PURPQSES
FOR THE BENEFIT OF -MANKIND

Letter dated 27 September 1984 from the First Deputy Chairman of the
Council of Ministers and Minister for Foreign Rffairs of the Unien
of Soviet Socialist Republiecs to-the Secrezary-General

The Soviet Union proposes the inclusion in the agenda of the thirty-ninth
.sessicn of the United Nations Ceneral Assembly of an important and urgent item
entitled "Use of outer space exclusjvely for peaceful purposes for the benefit of
mankind®,

This proposal is motivated by a desire to ensure that the inexhaustible
opportunities for the use of outer space are uwtilized in the interests of all
mankind and not to its detriment.

The peaceful exploration of outer space, which has become a symbol of the
spectacular achievements of science and technolegy, is destined to serve as an
effective means of solving many global problems, including that of economic
development. This involves, for example, the study and wider use of the Earth's
natural resources, natural disaster control, provision of food to the populatien,
improvements in transport and communications, and development of promising
materials and technologlies., Positive experience has already been accumulated in
concerting the efforts of States in this domain, including joint missions by
astronauts of different countries, rescue of people and of vessels and airecraft in
distress, international scientific and technological experiments and reseagch, and
co-cperation in developing spacecraftt and placing them in orbit,

However, the danger that outer space may be transformed inte a springboard for

“aggression and war-has lately. become lncreasingly real. Programmes are under way
to develop space weapons designed to destroy objects in outer space and to strike
from outer space against targets on Barth. These actions, prompted by caleculations
" of gaining military superiority, can make an arms race in outer space irreversible
and result in a drastic destabilization of the situation, and are heightening the
risk of nuclear war. Spreading the arms race to ‘outer space would impair the
prospects for limiting and reducing armaments in general.

Understandably, the militarization of outer space, if not checked in time,
will consume encrmous material and intellectual resources and erect insurmountable
barriers- to international co-operation in the peaceful exploration of outer space
and to the devotion to peaceful uses of the results of scientific and technological
proqress in this field. -

The USSR propdges thut the tnited Naticns General Assembly should proclain the
historic respenaibility of all States to ensure that the exploration of outer space
is carried out exclusively for peaceful purposes, for the benefit of mankind and
should recommend the adoption of specific measures to this end.

The Soviet Union believes that today as hever before it is important that
exclusion of outer space from the sphers of the arms race should become a mandatory
norm of State policy and a generally recognized in;'er.na.ticnal obligation, and that
all channels for the militarization of cuter space without exception should be

*Taken from [N, Doc, A/39/243 (27 September 1984). For texts of the caclier Soviet proposals, see 10
J. Space L. 27 (1982) and 12 ], Space L. 98 (1984).
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safely blocked, The point is that no attack weapens of any kind - cenventional,
nuclear, laser,. particle beam or any--other - should be placed and deployed in outer
space, whether: ¢n .manned or unmanned systems, Space weapons of any basing mode
should not be developed; .tested or deployed for anti-ballistic missile defence, or
as anti-satellite systems, or for use against tarqeis op Earth or in the air. Any
such systems already created should be destroyed. The use of force in outer space
and from space-against Earth as well as from Earth against objects in outer space
should be prohibited for all times. In other words, the USSR proposes that
agreement be reached on a radical solution to the gquestion of preventing the
militarization of space = on banning and eliminating space attack weapons, as well
as any land-, air-, or sea-based systems designed to destroy objects in cuter space.

The United Nations 1z reguired to-raise its voice in favour of the early
elaboration through negotiations of appropriate reliably verifiable agreements on a
bilateral and multilateral basis.

Cnly guaranteed preventicn of the militarization of cuter space will provide
an cpportunity. for its exploration. for creative rather than destructive purposes.
. Thereby .a way would be opened. to. concerted efforts hy States in this domain, which
could eventually .result -in the establishment of a world organization for the use of
cuter space for the benefit of mankind.

I request. you, Sir, .to regard . this letter as the expianatory memorandum
required under. the rules of progedure of the General Assembly and to circulate at,
together with, the annexed.draft resolution,. as an official document of. the General
Assembly, ’ :

{Signed) . A. GROMYRO
Pirst Deputy Chairman of tha Council
of Ministers of the,tnion of Soviet

Socialist -Republics, Minister for
Foreign Affaira of the USSR

ANNEX

Use of outer space exclusively for peaceful
purposes for .the .benefit of mankind

The General Assembly,

Expressing grave alarm over the threat of an extension of the arms race to
outer space, which would lead to a sharp increase in the risk of nuciear war,
impair the prospects for limiting -and.reducing armaments in general and erect
insurmountable barriers to international co-cperation in the peaceful exploraktion
of cuter space,

Deenly convinced of the need to prevent, before it is too late, the
militarization of outer space, which should be used exclusively for peaceful and
creative purposes,

Noting that concerted.efforts by States in the peaceful exploration and use of
outer space would create new opportunities for studying the Earth's natural
resources, coentrolling natural disasters, providing food to the populaticn,
improving transport and cormunications, developing promising materials and
technologies and performing other economic, scientific, technological and cultural
rasks,

i. Proclaims it a historic responsibility of all States to ensure that the
exploration of outer space is carried out exclusively for peaceful purposes for the
benefit of mankind;
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2. Declares that exclusion of outer space frem the sphere of the arms race
should become a mandatory norm of State policy and a generally recognized
internaticnal obligation,

and to this end calls upon all States, and above all those with major space
capahilitiesy

- to take urgent measures to prohibit for all times the use of force in
outer space and from space against Earth as well as from Earth against objects in
outer space and to ban-and eliminate space attack systems, including space-based
anti-satellite and anti-ballistic missjiles systems as well as any land-, air- or
sea~based systems designed to destroy cbjects in outer space;

. - to seek throuch negotiations the early elaboration of  appropriate
reliably verifiable agreements on a bilateral and multilateral basiss

3. Indicates that guaranteed prevention of the militarization of outer space
will provide an opportunity for its peaceful exploration and use in solving acute
major preblems of economic, social and cultural development facing mankind today as
well as in concerting the efforts of States of the world in this comain, including
the eventual establishment of a world organization for the use of outer space for
the benefit of mankindy '

4,: Requests the Seczetary—aeneral of  the United Nations tO0 Beek the views
and proposals of Member- -5tatesiabout . the provision.of ‘guazankées for the prevention
of the militarization of cutef.space and’:the’pdasible bstablishment, fa these
-conditions, ‘'of an‘organization for-'its peaceful use,. and ea ‘Teport to the fortieth
session on the subject.,
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